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July 1, 1974—June 30, 1975 


ABSENCES (See LEAVES OF ABSENCE) 


ACCOUNTABLE OFFICERS 
Accounts 
Irregularities, etc. 
Administrative authority to resolve 
Amount increased 
Limitation of $150 on administrative resolution of irregularities in 
accountable officers accounts, authorized by GAO letter of August 1, 
1969, B—161457, to Heads of Federal Departments and Agencies, cannot 
be eliminated, but may be increased to $500 without appreciable risk to 
the interests of Government. Letter increasing limitation is being issued 
and amendment to 7 GAO 28.14 will be forthcoming 


Bonding elimination 
Liability 
Insurer v. bailee 
GAO does not agree that elimination of bonding of accountable officers 
pursuant to act of June 6, 1972, Pub. L. 92-310, 86 Stat. 201, reduced 
basic liability of officer from that of insurer liable with or without negli- 
gence, to that of bailee responsible only for performing duties with degree 
of care, caution, and attention which prudent person normally exer- 
cises in handling own affairs_ __ 


Relief 

Negligence 

What constitutes 

Regarding complaint that GAO is too strict in interpretation of 
negligence in cases of relief of accountable officers and suggestion that 
standard of such care as reasonably prudent and careful man would take 
of his own property under like circumstances be used, GAO is no more 
strict than law requires and uses suggested standard, but because of 
difference of opinion in application of standard GAO may sometimes 
construe negligence in circumstances where agency involved does not_-_ 


ADMINISTRATIVE DETERMINATIONS 
Undue influence 


Statement that awardee was given quality points for areas of proposal 
containing errors is unfounded as record shows that all proposal defi- 
ciencies were rectified during discussions and that awardee was down- 
graded in areas where its proposal was less desirable than others sub- 
mitted, moreover, unsubstantiated allegation that awardee received 
extra quality points for proposal presentation is not supported by 
record, and therefore, cannot be accepted 
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ADMINISTRATIVE DETERMINATIONS—Continued 

Undue influence—Continued 

Unsuccessful offeror’s statement that one of joint venturers and 
Navy were involved in improper discussions during negotiation process 
is unfounded, as is contention that one of joint venturers participated 
in formulation of RFP for design and construction of family housing 
units on a turnkey basis. Furthermore, there are no regulations which 
prohibit on-site contractor from competing for additional award at same 
location 


ADMINISTRATIVE ERRORS 
Compensation. (See COMPENSATION, Administrative errors) 


ADVERTISING 

Advertising v. negotiation 

Mess attendant services 

Total small business set-aside for mess attendant services pursuant 
to 10 U.S.C. § 2304(a)(1) (1970) and ASPR § 1-706.5 (1973 ed.) should 
have been conducted by process known as Small Business Restricted 
Advertising since Navy has not demonstrated that use of this method 
was not possible 


AGENCY 
Federal 
Voluntary services 
Enrollees or trainees. (See VOLUNTARY SERVICES, Enrollees or 
trainees, Comprehensive Employment and Training Act) 
Promotion procedures (See REGULATIONS, Promotion procedures) 


AGENTS 
Government 
Authority 
Contract matters 
Contracting personnel’s erroneous advice that bidder would receive 
award cannot estop Government’s rejection of nonresponsive bid - 


Responsibiility of persons dealing with agents 
An employee who has reported to new official duty station in Wash- 
ington, D.C., and thereafter returns to his old duty station in Los 
Angeles, California, to settle his rental agreement and to complete 
his moving arrangements is not entitled to additional travel expenses 
for this purpose even though erroneously advised otherwise - 


Contractors 
Status 

As matter of policy, GAO generally will not consider protests against 
awards of subcontracts by prime contractors, even where prime con- 
tract is of cost-reimbursement type, whether or not subcontract has 
been awarded. However, GAO will consider subcontract protests where 
prime contractor is acting as Government’s purchasing agent; Govern- 
ment’s active or direct participation in subcontractor selection has net 
effect of causing or controlling potential subcontractors’ rejection or 
selection, or of significantly limiting subcontractor sources; fraud or 
bad faith in Government’s approval of subcontract award is shown; 
subcontract award is “for’’ Government; or agency requests advance 
decision. 51 Comp. Gen. 803, modified -_ - _-- 
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AGENTS—Continued 
Government—Continued 


Government liability for acts beyond authority 
Civilian personnel matters 

Former employee appointed to manpower shortage position who was 
authorized reimbursement for expenses of sale and purchase of residence, 
temporary quarters subsistence expenses, and per diem for family, is 
not entitled to reimbursement for such expenses and must refund any 
amounts already paid because appointees are not entitled to such reim- 
bursement and he was not transferred without break in service or 
separated as result of reduction in force or transfer of function to entitle 
him to such reimbursement under 5 U.S.C. §5724a and Government 
cannot be bound beyond actual authority conferred upon its agents by 
StAEte OF SERUNNSIONG 2-2 ts Jo ee U8 ee 


Not responsible for collection of private debts 

Where a surety has indemnified the Government for a portion of loss 
occasioned by employee’s embezzelement of public funds and the em- 
ployee is entitled to receive military retired pay, such pay cannot be 
withheld for the benefit of the surety on theory that the surety is sub- 
rogated to the Government’s right of setoff, since such action would 
be contrary to the language of 32 C.F.R. 43a.3, the Government’s 
policy against accounting to strangers for its transactions and against 
having the Government serve as agent for collection of private debts--- 


Of private parties 

Authority 

Contracts 
Signatures 

Allegation that bidder, whose bid included properly executed certifica- 
tion by corporate secretary under corporate seal that signer of bid was 
authorized to do so, must submit additional evidence indicating Board 
of Directors authorized execution of bid is rejected, as contracting officer, 
who has primary responsibility to determine sufficiency of evidence of 
signer’s authority, indicates certification execution was adequate and in 
conformance with bid and protester has not submitted evidence why 
this conclusion is unreasonable 


AGRICULTURE DEPARTMENT 

Forest Service 

Boundary Waters Canoe Area 

Appropriations 
Acquisition of land 

Congress having authorized appropriations not to exceed $4.5 million 
for acquisition of land by purchase or condemnation in Boundary Waters 
Canoe Area, 16 U.S.C. 577h, and having appropriated that amount, only 
such funds may be used for particular land acquisition 


Gifts to educators 

Voucher covering cost of decorative key chains given to educators at- 
tending Forest Service-sponsored seminars, with intent that Sawtooth 
National Recreation Area and FS symbols on key chains would generate 
future responses from participants and depict positive association be- 
tween SNRA and FS, may not be certified for payment, since such 
items are in nature of personal gifts and, thus, expenditure therefor 
would not constitute necessary and proper use of appropriated funds- 
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AGRICULTURE DEPARTMENT—Continued 
Rural Electrification Administration 
Loans to cooperatives 
Federal law applicability 

tural electric cooperatives, acting pursuant to loan guaranteed by 
Rural Electrification Administration (REA), are not Federal instrumen- 
talities and therefore are not subject to the Buy American Act and im- 
plementing directives which require application of 12 percent differential 
to price offered by foreign firm under certain circumstances. Applicable 
law is Rural Electrification Act of 1938, as implemented by REA, which 
requires application of only 6 percent differential________- 

Rural electric cooperatives, acting pursuant to ‘Informal Competitive 
Bidding” procedures approved by REA, were not obligated to evaluate 
revised proposal submitted by higher of two offerors after cooperatives 
inquired about possible reduction in price. Moreover, it appears that 
even had revised proposal been evaluated, selection of contractor would 
not have been affected _ _ - 


School lunch and milk programs 

Cash payments in lieu of commodities 

Department of Agriculture has authority under National School 
Lunch Act, as amended by Public Law 93-326, to make cash payments 
to States for school lunch program in lieu of donating any commodities, 
where distribution of donated commodities is not possible, since such 
authority is expressly recognized and affirmed in conference report on 
Public Law 93-326 and is otherwise consistent with statutory language 
and legislative history 


AIRCRAFT 
Carriers 
Property damage, loss, etc. 
International carriage 
Warsaw Convention applicability 
Air carrier’s claim for amount administratively deducted to reimburse 
Govt. for loss of personal effects is proper for allowance where action at 
law was not brought by the Dept. of the Air Force within 2 years as 
required by Article 29 of Warsaw Convention. The 6-year statute of 
limitation in 28 U.S.C. 2415 does not abrogate holding in Flying Tiger 
Line, Inc. v. United States, 170 F. Supp. 422; 145 Ct. Cl. 1 (1959) ----- 


ALASKA 
Employees 
Separation, etc. 
Returned to U.S. for separation by retirement 
No reimbursement for real estate expenses 
Employee located in Alaska whose position was abolished was returned 
to continental U.S. for separation by retirement. His claim for re- 
imbursement of real estate expenses in selling his Alaska residence is 
not allowable since pertinent statutes and regulations permit such 
reimbursement only when there is a permanent change of duty station. 
Return from Alaska for purpose other than assuming a new Govt. 
position does not constitute a permanent change of station. Returning 
exployees in these circumstances are considered as in the same category 
as “new appointees” under 5 U.S.C. 5724(d), and new appointees are 
not eligible for real estate allowances.......=.-......----<122---.5-- 


‘Page 
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ALLOWANCES 
Cost-of-living allowances 
Military personnel. (See STATION ALLOWANCES, Military personnel, 
Excess living costs outside United States, etc.) 
Dislocation allowance. (See MILITARY PERSONNEL, Dislocation 
allowance) 
Evacuation allowances 
Military personnel. (See FAMILY ALLOWANCES. Evacuation) 
Military personnel 
Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 
Cost-of-living allowances. (See STATION ALLOWANCES, Military per- 
sonnel, Excess living costs outside United States, etc.) 
Dislocation allowance 
Members with dependents. (See TRANSPORTATION, Dependents. 
Military personnel, Dislocation allowance) 


Excess living costs outside United States, etc. (See STATION ALLOW- 
ANCES, Military personnel, Excess living costs outside United 
States, etc.) 

Housing. (See STATION ALLOWANCES, Military personnel, Housing) 

Quarters allowance. (See QUARTERS ALLOWANCE) 

Monetary in lieu of transportation. (See MILEAGE, Military per- 
sonnel, As being in lieu of all other expenses) 

Station. (See STATION ALLOWANCES) 

Temporary lodgings. (See STATION ALLOWANCES, Military per- 

sonnel, Temporary lodgings) 


AMERICAN SAMOA 
Per diem rates. (See SUBSISTENCE, Per diem, Rates, American Samoa) 


ANNUAL LEAVE (See LEAVES OF ABSENCE, Annual) 


APPOINTMENTS 

Administrative function 

Back Pay Act not applicable 

The Back Pay Act of 1966, 5 U.S.C. 5596, is applicable only to Federal 
employees and does not apply to unsuccessful applicants for employ- 
ment. Therefore, while Asst. Secretary of Labor for Labor-Management 
Relations is authorized to take affirmative action when he finds that 
an agency has engaged in an unfair labor practice in hiring, he has no 
authority to direct agency to make appointment under the Back Pay 


Career conditional 

Travel to first duty station 

Former employee appointed to manpower shortage position who was 
authorized reimbursement for expenses of sale and purchase of resi- 
dence, temporary quarters subsistence expenses, and per diem for 
family, is not entitled to reimbursement for such expenses and must 
refund any amounts already paid because appointees are not entitled 
to such reimbursement and he was not transferred without break in 
service or separated as result of reduction in force or transfer of function 
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APPOINTMENTS-—Continued 
Career conditional—Continued 
Travel to first duty station—Continued 
to entitle him to such reimbursement under 5 U.S.C. §5724a and 
Government cannot be bound beyond actual authority conferred upon 
its agents by statute or regulations 


Manpower shortage category 
Travel expenses. (See TRAVEL EXPENSES, First duty station, Man- 
power shortage) 
Retroactive 
Correction 
Back Pay Statute 
tetroactive correction of an appointment date may be accomplished 
under provisions of Back Pay Statute, 5 U.S.C. 5596 and implementing 
regulations where agency committed a procedural error by failing to 
follow provisions of administrative regulations requiring that retirement 
and reappointment be included in same action to preclude a break in 
service which was not intended, and where the break in service was 
only 1 nonworkday 


APPROPRIATIONS 
Agriculture Department 
Forest Service 
Land acquisition 
Boundary Waters Canoe Area 
Congress having authorized appropriations not to exceed $4.5 million 
for acquisition of land by purchase or condemnation in Boundary Waters 


Canoe Area, 16 U.S.C. 577h, and having appropriated that amount, 
only such funds may be used for particular land acquisition 


Availability 

Compensation 

Previously waived 

Claim of former Commissioner of Commission on Marihuana and 
Drug Abuse for compensation previously waived by him is for payment 
if otherwise proper since an employee may not be estopped from claiming 
and receiving such compensation when his right thereto is fixed by or 
pursuant to law. Should additional claims from other Commissioners be 
submitted, they may also be paid. However, should no balance remain 
in the applicable appropriation account, a deficiency appropriation 
would be necessary before payment could be made _ - --__- 


Contracts 
Base bid and additive items 
Recording 

FPR, unlike ASPR, imposes no duty on contracting officer to record 
amount of funds available for base bid and additive bid items when 
amount of funding is in doubt. Therefore, when actual funding available 
increases prior to award from cancellation of another procurement, funds 
properly made available therefrom to civilian agency for general con- 
struction use may be reallocated to affect determination of amount of 
additive items to be included for award 
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APPROPRIATIONS—Continued 

Availability—Continued 

Expenses incident to specific purposes 

Necessary expenses 

Govt. agency may, within appropriation limits, assume risk of loss for 
contractor-owned property which is used solely in performance of Govt. 
contracts since reimbursement for loss of property arising during per- 
formance of Govt. contract is necessary and proper expense chargeable 
to appropriation supporting Govt. contract. B—-165i06 dated July 3, 
1974, modified 

There is no authority for CSC to issue regulations authorizing pay- 
ment of travel and transportation expenses of members of the immediate 
family of honor award recipients to attend award ceremonies as such 
expenses are not considered ‘‘necessary expense” under 5 U.S.C. 4503___- 


Gifts 
To educators 

Voucher covering cost of decorative key chains given to educators 
attending Forest Service-sponsored seminars, with intent that Sawtooth 
National Recreation Area and FS symbols on key chains would generate 
future responses from participants and depict positive association 
between SNRA and FS, may not be certified for payment, since such 
items are in nature of personal gifts and, thus, expenditure therefor 
would not constitute necessary and proper use of appropriated funds__- _- 


Necessary expenses. (See APPROPRIATIONS, Availability, Expenses 
incident to specific purposes, Necessary expenses) 
Objects other than as specified 
Recoupment of setoff of union dues 
Arbitration award directing overpayment of dues checkoff to union in 
order to technically comply with terms of agreement may not be allowed, 
on reconsideration, because 31 U.S.C. 6238 (1970) provides that appro- 
priations shall be applied solely to objects for which made and no others 
and hence no authority exists for payment of the arbitration award 


Recreation facilities 
Equipment for employees. (See WELFARE AND RECREATION 
FACILITIES, Civilian personnel, Authority) 
Retirement fund losses 
Agency liability 
Civil Service Commission’s Bureau of Retirement, Insurance, and 
Occupational Health cannot obtain reimbursement from a Federal 
agency whose certifying officer certified erroneous information on 
Standard Form 2806 leading to overpayment to a former employee from 
the Civil Service Retirement Fund, 5 U.S.C. 8348. Reimbursement by 
agency would violate 31 U.S.C. 628 which prohibits expenditures of 
appropriated funds except solely for objects for which respectively 


Television set 
Environmental Protection Agency ship 
In view of fact that crew and scientists aboard EPA ship, Roger R. 
Simon, are confined for extended periods without any common recrea- 
tional facilities and that they are unable to personally provide their own 
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APPROPRIATIONS—Continued 
Availability—Continued 
Television set-—Continued 
Environmental Protection Agency ship—Continued 

portable televisions due to the ship’s configuration, appropriated funds 
may be used to purchase television set and special antenna and rotor 
should responsible EPA official find it necessary for most efficient and 
economical performance of the ship’s functions_ 


Unexpended balances 
Replacement programs 

Where unexpended balance of funds appropriated for purposes of a 
former adjustment assistance program is transferred to Secretary of 
Commerce to be used for a replacement program of adjustment assist- 
ance, while legislative authority to continue to administer former program 
is preserved, funds remain available for care and preservation of col- 
lateral and for honoring guarantees made under former program 


Deficiencies 

Antideficiency Act 

Violations 
Overobligations 

Since amount of judgment in condemnation action has exhausted 
special appropriation for acquisition of land leaving amount still owing 
to former owners and since neither permanent indefinite appropriation 
for judgments, 31 U.S.C. 724a (1970), nor any other monies are available 
to pay judgment, obligation in excess of available appropriations has 
been created in violation of Antideficiency Act, 31 U.S.C. 665 (1970) and 


deficiency appropriation to pay claim should be requested 


Fiscal year 

Jury fees 
Retroactive increases 
Retroactive increased fees payable for jury service after the 30th day 
are chargeable to the appropriation for the fiscal year in which jury 
service was rendered _ - 


Funds which lose identity as Federal) funds 

Grants-in-aid, etc. 

Per diem entitlements of the employees in American Samoa classified 
as General Schedule employees are same as those of any Federal em- 
ployee under title 5 of the United States Code, regardless of whether 
expenses are paid out of appropriated funds or commingled grant and 
local moneys. However, restrictions in title 5 would not apply to em- 
ployees of the Samoan Government. Under Article II of the Samoan 
Constitution, the Samoan Legislature could establish per diem rates or 
vest the Governor with authority to do so_- 


Impounding 

General Accounting Office interpretation of 

Impoundment Control Act of 1974 

GAO interpretation of Impoundment Control Act of 1974 is that 
amendment to Antideficiency Act eliminates that statute as a basis for 
fiscal policy impoundments; President must report to Congress and 
Comptroller General (C.G.) whenever budget authority is to be with- 
held; duration of, and not reason for, impoundment is criterion to be 
used in deciding whether to treat impoundment as rescission or deferral; 


1093 
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APPROPRIATIONS—Continued 
Impounding—Continued 
General Accounting Office interpretation of—Continued 
Impoundment Control Act of 1974—Continued 

the C.G. is to report to Congress as to facts surrounding proposed 
rescissions and, in the case of deferrals, also whether action is in accord- 
ance with law; the C.G. is authorized to initiate court action to enforce 
provisions of the act requiring release of impounded budget authority; 
the C.G. is to report to Congress when President has failed to transmit 
a required message; and the C.G. can reclassify deferral messages to 
rescission messages upon determination that withholding of budget 
authority precludes prudent obligation of funds within remaining period 
OF availability. .......... 0.220.002... s-ceccun 


Limitations 

Leasing expenditures 

In performing its centralized leasing functions pirsuant to Federal 
Property and Administrative Services Act of 1949, as amended, GSA’s 
imposition of freeze on monies appropriated to Judiciary for fiscal year 
1975 for new leases is consistent with Congressional intent of GSA’s 
appropriation act for 1975 to limit monies expended for leasing for all 
of Federal Govt_ 


Specific dollar limitation ». general language 

Specific dollar limitation in 16 U.S.C. 577h for specific land acquisition 
must take precedence over more general language and authority con- 
ferred by Land and Water Conservation Fund Act of 1965 which au- 
thorizes appropriations for acquisitions of “inholdings within existing 


boundaries of wilderness, wild and canoe areas’ _- 


Necessary expense availability. (See APPROPRIATIONS, Availability, 

Expenses incident to specific purposes, Necessary expenses) 

Obligation 
Contracts 
Contractor’s equipment 
Damage or loss 
Government indemnification 

Because of statutory prohibitions against entering into obligations 
in excess of appropriations contract may not provide for Govt.’s assump- 
tion of risk of loss of Govt. contractor’s equipment nd facilities unless 
available appropriations are sufficient to cover Govt.’s maximum 
liability under contract or unless contract limits indemnity payments to 
available appropriations and provides that nothing therein may be 
considered as implying that Congress will appropriate funds to meet 
any deficiency. 42 Comp. Gen. 708, overruled, in part 


Sec. 1811, Supplemental Appropriation Act of 1955 
Liability under pending litigation 

Court order, entered prior to expiration of availability period for 
fiscal year 1973 Food Stamp Program appropriation, which required 
that the impounded balance of such appropriation be recorded as 
obligated under 31 U.S.C. 200(a) (6), 2s a liability which might result 
from pending litigation, was effective to obligate the impounded 1973 
appropriation balance and thereby prevent its lapse. Therefore, 1973 
balance so obligated may be used during fiscal year 1976 without further 
appropriation action. ........<<.s<=-. 
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ARBITRATION 

Award 

Basis 

Compromise settlement 

Arbitration award based on compromise settlement by union and 
Office of Economic Opportunity that grants employee retroactive 
promotion, but makes increased pay for higher level position prospective, 
is improper to the extent that it does not provide for backpay since 
salary is part of position to which employee is appointed and may not 
be withheld. Thus, employee is entitled to backpay incident to retro- 
active promotion under provisions of 5 U.S.C. 5596 


Collective bargaining agreement 
Violation 
Agency implementation 

Regarding weight GAO should give to binding arbitration award in 
which arbitrator found that agency had violated collective bargaining 
agreement concerning promotions from within agency, absent finding 
that award is contrary to applicable law, appropriate regulation, Execu- 
tive Order No. 11491, or decisions of this Office, GAO believes that 
binding arbitration award must be given the same weight as any other 
exercise of administrative discretion, i.e., authority to implement award 
should be refused only if agency head’s own decision to take same action 
would be disallowed 


Consistent with law, regulations and GAO decisions 

While GAO would have no objection to processing retroactive promo- 
tion in accordance with arbitrator’s award to employee of Defense 
Supply Agency, there is no legal basis under which promotion may be 
effective retroactive to July 1, 1969, as ordered by arbitrator. Since 
arbitrator’s award was based on finding that agency had not afforded 
employee priority consideration due him for promotion, effective date 
of retroactive promotion must conform with one of dates on which a 
position was filled for which employee was entitled to priority considera- 
tion but did not receive it and date is determined to be July 22, 1969-_- 

Under provisions of 31 U.S.C. 74 and 82d, agency heads and authorized 
certifying officers have statutory right to seek decision from this Office 
on propriety of payments. Hence, agency may legitimately delay imple- 
mentation of a determination by Asst. Secretary of Labor for Labor- 
Management Relations involving expenditure of funds pending Comp- 
troller General decision st Be gt TS ein eh ice 


Denial of overtime assignment 
Violation of collective bargaining agreement 

Naval Ordnance Station and employee’s union ask whether it is legal 
to pay employee backpay because he was denied overtime assignment 
in violation of a labor-management agreement. Agency violations of 
labor-management agreements which directly result in loss of pay, 
allowances, or differentials are unjustified and unwarranted personnel 
actions as contemplated by the Back Pay Act. Backpay is payanble even 
though the improper agency action is one of omission rather than com- 
mission. Therefore, an employee improperly denied overtime work may 
be awarded backpay. B-175867, June 19, 1972, applying the ‘‘no work, no 
pay”’ overtime rule to Back Pay Act cases will no longer be followed _ - - - 
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ARBITRATION—Continued 

Award—Continued 

Exception to 

Filed with FLRC 

Agency heads and authorized certifying officers have statutory rights 
to obtain advance decisions from this Office on propriety of payments, 
including arbitration award payments, without exhausting other admin- 
istrative appeals procedures. However, to avoid an unfair labor practice, 
agency can also file exception to arbitration award with Federal Labor 
Relations Council (FLRC) under regulations promulgated by that 
agency. Decisions by the Comptroller General are binding on agency, 
the FLRC and Assistant Secretary of Labor for Labor Management 
IRN cs Sch aes ss re ios rade ye eo a ee 


Grant of retroactive promotion 
Implementation by agency 
Back Pay Act 

Arbitration award providing retroactive effective dates of promotions 
and compensation for 3 Office of Economic Opportunity employees may 
be implemented under Back Pay Act, 5 U.S.C. 5596, since arbitrator 
found that bargaining agreement had been breached which incorporated 
by reference agency regulation requiring promotion requests to be proc- 


~ 


Implementation by agency 
No legal authority 
Arbitration award directing overpayment of dues checkoff to union 
in order to technically comply with terms of agreement may not be 


allowed, on reconsideration, because 31 U.S.C. 628 (1970) provides that 
appropriations shall be applied solely to objects for which made and 
no others and hence no authority exists for payment of the arbitration 
award 


Not automatic 

GAO decision authorizing retroactive promotion following arbitrator’s 
award should not be construed as meaning that any award of an arbi- 
trator, even if made pursuant to a binding arbitration agreement, may 
automatically be implemented by agency involved. While GAO is 
concerned with giving meaningful effect to Executive Order 11491, 
arbitrator’s awards must be consistent with law, regulation and decisions 
of this Office and where there is doubt as to whether an award may 
properly be implemented, a decision from this Office should be sought_-- 


Retroactive promotion 
Back Pay Act 
Where arbitrator’s award cannot be legally implemented and contains 
no findings and conclusions, our Office favors returning it to arbitrator 
with our objections and for modification. However, where this is un- 
feasible, this Office will in special cases modify the award to conform to 
requirements of law and regulations. -_-_...........----------------- 


Modification 

Arbitrator’s effective date of June 29, 1973, for retroactive promotion 
based on earlier findings of grievance examiner cannot be sustained 
since evidence shows agency head had not exercised his discretion to 
promote employee until July 7, 1973. Thus, award is modified to make 
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ARBITRATION—Continued 
Award—Continued 
Modification—Continued Page 
effective date of retroactive promotion at beginning of first pay period 
after July 7, 1973, when official authorized to make appointments 


Retroactive promotion with backpay 
Entitlement 

Arbitration award based on compromise settlement by union and 
Office of Economic Opportunity that grants employee retroactive 
promotion, but makes increased pay for higher level position prospective, 
is improper to the extent that it does not provide for backpay since 
salary is part of position to which employee is appointed and may not 
be withheld. Thus, employee is entitled to backpay incident to retro- 
active promotion under provisions of 5 U.S.C. 5596 


Violation of collective bargaining agreement 

Employee who agency admits was not promoted to a position to which 
she would have been promoted had the agency not violated certain 
provisions of a collective pargaining agreement between the agency and 
a labor union, may be retroactively promoted back to the time she 
would have peen promoted had there not been a violation and paid 
commensurate backpay since agency acceptance of the agreement made 
the provision a nondiscretionary agency policy and violation was un- 
warranted and unjustified personnel action under Back Pay Act, 5 U.S.C. 
§ 5596. 48 Comp. Gen. 502; B—175867, June 19, 1972; B—181972, Aug. 28, 
1974, and other conflicting decisions, modified 

Following arbitrator’s determination that agency had not given 
employee priority consideration for promotion in accordance with 
Federal Personnel Manual and collective bargaining agreement and 
that had such consideration been given, employee would have been 
promoted, agency accepted arbitrator’s findings and appealed only that 
portion of award granting employee retroactive promotion and backpay. 
Since agency did not question arbitrator’s finding that employee would 
have peen promoted but for agency’s unwarranted personnel action, GAO 
would have no objection to processing retroactive promotion and paying 
backpay under 5 U.S.C. 5596 in accordance with 54 Comp. Gen. 312__-- 


Union dues checkoff 
Implementation by agency 
Contrary to statute 

Arbitration award directing overpayment of dues checkoff to union in 
order to technically comply with terms of agreement may not be allowed, 
on reconsideration, because 31 U.S.C. 628 (1970) provides that appropri- 
ations shall be applied solely to objects for which made and no others 
and hence no authority exists for payment of the arbitration award - -- 


Employee personnel actions 

Unfair labor practices which involve personnel actions by agency 
directly affecting employees may be regarded as unjustified or unwar- 
ranted personnel actions under Back Pay Act, 5 U.S.C. 5596 (1970), 
and Asst. Secretary of Labor for Labor-Management Relations may 
order agency to pay such backpay allowances, differentials, and other 
substantial financial employee benefits as are authorized under 5 CFR, 
part 550, subpart H, provided it is established that, but for the unfair 
labor practice, the harm to the employee would not have occurred 
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ARBITRATION—Continued 

Employee personnel actions—Continued 

Prearbitration action 

Collective bargaining agreement provides that certain IRS career- 
ladder employees, duly certified as capanle of higher grade duties, will 
be promoted effective first pay period after 1 year in grade, but em- 
ployees were promoted 1 pay period late. Since provision relating to 
effective dates of promotions becomes nondiscretionary agency require- 
ment if properly includable in bargaining agreement, GAO will not 
object to retroactive promotions based on administrative determination 
that employees would have been promoted as of revised effective date 
but for failure to timely process promotions in accordance with the 
agreement 


ASSIGNMENT OF CLAIMS (See CLAIMS, Assignments) 


ATTORNEYS 

Fees 

Employee litigation 

Docket fee may be awarded as cost against Government as set forth 
in 28 U.S.C. 1923, since after balancing 28 U.S.C. 2412 prohibition 
against taxing of attorney fees and expenses (docket fee appearing to be 
attorney’s compensation for docketing suit) against allowance of such 
fees in sections 1920 and 1923, it appears that allowance of such fee 
accords with congressional intent in 1966 amendment of section 2412, 
which appears to be remedial in nature, to bring parity to private 
litigant respecting costs in litigation with U.S____....--------------- 


Employee transfer expenses. (S OFFICERS AND EMPLOYEES, 
Transfer, Relocation expenses, Attorney fees) 


AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Auto- 
matic Data Processing Systems) 


AUTOMOBILES 
Transportation. (See TRANSPORTATION, Automobiles) 


AWARDS 

Contract awards. (See CONTRACTS, Awards) 
Honor 

Travel expenses to attend award ceremonies 

Dependents of honor award recipients 

There is no authority for CSC to issue regulations authorizing pay- 
ment of travel and transportation expenses of members of the immediate 
family of honor award recipients to attend award ceremonies as such 
expenses are not considered “necessary expense” under 5 U.S.C. 4503_- 


BANKRUPTCY 
Contractors 
Prospective 
The filing of a petition under Chapter XI of the Bankruptcy Act does 
not in itself require a finding that petitioner is not a responsible pro- 
spective contractor 


BIDDERS 
Invitation right 
Failure to solicit bids 
All bids discarded 
Where contracting agency failed to solicit incumbent contractor, one of 
limited number of manufacturers of items being procured, and failed to 


276 
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BIDDERS—Continued 
Invitation right—Continued 
Failure to solicit bids—Continued 
All bids discarded—Continued 
synopsize procurement in Commerce Business Daily, its determination 
to cancel solicitation and readvertise for bids on basis that requirement 
for full and free competition was precluded was not improper 


Incumbent contractor 

Refusal to provide incumbent laundry contractor with copy of IFB 
and opportunity to bid on successor contract because of doubts as to 
incumbents’ capacity to perform is tantamount to premature nonrespon- 
sibility determination 

Failure to furnish copy of IFB t« 
tion of only three sources afford grounds to recommend that solicitation 
be canceled so as to provide wider opportunity to bid under new IFB__- 


Qualifications 

Bankruptcy effect 

Contracting officer did not arbitrarily determine firm to be responsible, 
although it was undergoing Chapter XI arrangement, in view of favor- 
able preaward surveys concluding that firm had financial and other 
resources adequate for performance of the contract_______________--- 


Capacity, etc. 
Determination 

Where IFB provides for offerors’ furnishing information as to ex- 
perience in designing and producing items comparable to item being 
procured, record will be examined to determine if bidder to whom 
award was made meets experience requirement and rule that affirmative 
determinations of responsibility will not be reviewed except where there 
are allegations that contracting officer’s actions in finding bidder 
responsible are tantamount to fraud is distinguished_ -_-------- 


Premature 
Refusal to provide incumbent laundry contractor with copy of IFB 
and opportunity to bid on successor contract because of doubts as to 
incumbents’ capacity to perform is tantamount to premature non- 
responsibility determination _-_--- 


Small business concerns 

Protest by small business concerns against rejection of their bids on 
grounds that firms were nonresponsible because they lacked necessary 
personnel and means to provide required security is sustained because, 
contrary to administrative position, determination of nonresponsibility 
for such reasons related to capacity and therefore required a referral to 
Small Business Administration (SBA) under FPR § 1-1.708.2. Further- 
more, if SBA issues Certificate of Competency to rejected low bidder, or 
second low bidder, it is recommended that award to third low bidder be 
terminated for convenience of Government____...._--------------- 696 


Defaulted contractor 
Replacement contract 
Defaulted contractor may properly compete on reprocurement, since 
Govt. owes paramount duty to defaulted contractor to mitigate damages, 
and award to such contractor-bidder is proper if its bid is low and not in 
excess of its defaulted contract pric« 





INDEX DIGEST 


BIDDERS—Continued 

Qualifications—Continued 

Experience 

Propriety of evaluation 

Since phrase “similar or related’’ as used in “Qualifications” evalua- 
tion standard of RFP permits rational interpretation that phrase means 
similar experience from “functional or operational’’ viewpoint as well as 
similar experience from purely ‘content’? viewpoint, “Qualifications” 
rating given successful offeror, which lacked similar ‘‘content’’ experi- 
ence but possessed similar “functional” experience, cannot be questioned_ 


Geographical location requirement 

Ninety-mile geographic restriction in IFB cannot justify exclusion of 
incumbent contractor, located at distance of 165 miles, since requirement 
pertains to responsibility which may be complied with after bid opening 
and before award 


Preaward surveys 
Negative 

Based on detailed review of arguments propounded, invitation for 
bids and referenced purchase description, prior decision that IFB 
required successful bidder to provide “commercial, off-the-shelf” item 
at date set for delivery is affirmed. Contracting officer’s affirmative deter- 
mination of low bidder’s responsibility based on erroneous interpretation 
of specification in face of strongly negative preaward survey was not 
reasonable exercise of procurement discretion 


Unsatisfactory 

In situation where it becomes evident in preaward survey that low 
responsive bidder does not have intention or ability to provide required 
“commercial, off the shelf” item by time set for delivery, there is no 
reasonable basis upon which bidder could properly have been found 
responsible. Accordingly, award to such bidder was improper and 
should be terminated, with award being made to next low responsive 
and responsible bidder willing to accept award at its bid price. Modified 
by. 54:@einp. (Gem Pla. 22000 92. s002 a) SUS Ose Ser Vee 


Prequalification of bidders 
Propriety 

Dept. of Agriculture’s proposed use of an annual Master Agreement 
prequalifying 10 consulting firms in each of 8 subject areas is unduly 
restrictive of competition. Unlike Qualified Products List/Qualified 
Manufacturers List-type procedures, which limit competition based on 
offeror’s ability to provide product of required type or quality, proposed 
procedure would preclude competition of responsible firms which could 
provide satisfactory consulting services based only upon determination 
as to their qualifications compared to those of other interested firms - - - 


Prior unsatisfactory service 
Award nevertheless 
Allegation that contractor may not be responsible because it did not 
perform satisfactorily under prior contract and was not in compliance 
with Equal Employment Opportunity regulations will not be considered, 
since no fraud has been alleged or demonstrated 


591-730 O - 75 = 11 
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BIDDERS—Continued 

Qualifications—Continued 

Prior unsatisfactory service—Continued 

Defaulted contractor bidding on replacement contract 

Where reprocurement is for account of defaulted contractor, principles 
governing formal advertising are not applicable. And award to low 
responsive, responsible bidder—previously defaulted contractor—is 
proper since award price is not in excess of its defaulted contract price__ 


Responsiveness v. responsibility. (See BIDDERS, Responsibility v. 
bid responsiveness) 
Small business concerns 
Certification referral procedure 
Protest by small business concerns against rejection of their bids on 
grounds that firms were nonresponsible because they lacked necessary 
personnel and means to provide required security is sustained because, 
contrary to administrative position, determination of nonresponsibility 
for such reasons related to capacity and therefore required a referral to 
Small Business Administration (SBA) under FPR § 1-1.708.2. Further- 
more, if SBA issues Certificate of Competency to rejected low bidder, 
or second low bidder, it is recommended that award to third low bidder 
be terminated for convenience of Government 


State, etc., licensing requirements 

Whether action of nonprofit, State-created institution affiliated with 
educational institution in bidding for other than research and develop- 
ment contract was ultra vires in violation of Massachusetts law enabling 
its establishment, like matter of general compliance with State and local 
licensing requirements, is for resolution between the bidder and State. 
Furthermore, bidder’s authority to perform work in various States is 
matter for determination by those jurisdictions 


Subcontracting 

In view of agency’s past unsatisfactory experience with subcontractor 
attempts to provide court reporting services under prime contract, 
agency may impose reasonable limitations on prime contractor’s right 
to subcontract all or part of such work 


Subcontractors 

Where successful offeror submitted qualifications of two alternative 
subcontractors for evaluation with its proposal and contracting officer 
verified offeror’s ability to commit highest evaluated of two subcon- 
tractors, even though offeror had made no firm commitment to either, 
merely having obtained firm quotes from both, unlike listing of sub- 
contractor requirements in formally advertised invitations by certain 
Federal agencies, award was not improper since neither applicable pro- 
curement regulations nor RFP required firm subcontractor commitment 
or precluded proposal of alternate subcontractors and Govt. had right to 
approve subcontractors 


Tenacity and perseverance 
Administrative determination accepted 
In absence of appeal by Small Business Administration 
Where SBA declines to appeal contracting officer’s determination of 
nonresponsibility as to bidder’s tenacity, perseverance or integrity, GAO 
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BIDDERS—Continued 
Qualifications—Continued 
Tenacity and perseverance—Continued 
Administrative determination accepted—Continued 
In absence of appeal by Small Business Administration—Con. 

will no longer undertake to review the contracting officer’s determination 
in the absence of a compelling reason to justify such a review, such as a 
showing of fraud or bad faith by procuring officials. 49 Comp. Gen. 600, 
modified 


Responsibility v. bid responsiveness 

Refusal to provide incumbent laundry contractor with copy of IFB 
and opportunity to bid on successor contract because of doubts as to 
incumbents’ capacity to perform is tantamount to premature non- 
responsibility determination 

Ninety-mile geographic restriction in IFB cannot justify exclusion of 
incumbent contractor, located at distance of 165 miles, since requirement 
pertains to responsibility which may be complied with after bid opening 
and before award 

Based on detailed review of arguments propounded, invitation for 
bids. and referenced purchase description, prior decision that IFB 
required successful bidder to provide ‘‘commercial, off-the-shelf’ item at 
date set for delivery is affirmed. Contracting officer’s affirmative deter- 
mination of low bidder’s responsibility based on erroneous interpretation 
of specification in face of strongly negative preaward survey was not 
reasonable exercise of procurement discretion 715 


Bid deviations 

Method of Award clause of IFB required that bidders insert percent- 
ages indicating deductions or additions to rate schedules in column 
headed ‘“‘Offeror’s Single Discount.” Failure of bidders to affirmatively 
include indicators, e.g., ‘plus’ or “minus” with percentages, did not 
render bids nonresponsive. Bidders complied with clause since column 
heading was labeled ‘“‘discount’’ which obviated necessity for further 
indication that inserted percentages were of negative nature. Mistake 
in bid procedures is inapplicable because situation does not involve 
omission of items required in bid by IFB and resort to examination of 
bidding patterns is unnecessary 


Information 
Confidential 

Low bidder’s request that information required by invitation be kept 
confidential did not render bid nonresponsive or violate requirement that 
bids be publicly opened, since information pertained to bidder’s capa- 
bility to perform contract (responsibility), rather than to price, quantity 
and delivery terms of bid, and FPR 1-1.1207 provides that information 
pertaining to responsibility shall not be released outside Government 
and shall not be made available for inspection by other bidders 
Right to invitation. (See BIDDERS, Invitation right) 


BIDS 
Acceptance time limitation 
Bids offering different acceptance periods 
Where IFB for copper cathodes stated that bids offering less than 72- 
hour acceptance period will be considered nonresponsive, bid offering 
2-calendar-day acceptance period is nonresponsive. Requirement for 
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BIDS—Continued 
Acceptance time limitation—Continued 
Bids offering different acceptance periods—Continued 

adherence to specified acceptance period is material since bidder offering 
lesser period would be in more advantageous position than complying 
bidders, particularly for item subject to fluctuating market prices. 
Moreover, nonresponsive bid may not be corrected after bid opening 
since rules permitting correction of mistakes in bids are for application 
only when the bid as submitted is responsive 

Additives. (See BIDS, Aggregate v. separable items, prices, etc., Additives) 


Aggregate v. separable items, prices, etc. 

Additives 

Disclosure requirements 

While ASPR § 2-201(b)(xli) (1974 ed.) requires disclosure of order 
of selection priority of additive items, FPR has no similar provision and, 
therefore, IFB issued by civilian agency need not reveal priority of 
additive items, and failure to indicate priority, with resultant post bid 
opening discretionary selection of additive items, does not render award 
of additive items invalid 


Appropriation availability 

FPR, unlike ASPR, imposes no duty on contracting officer to record 
amount of funds available for base bid and additive bid items when 
amount of funding is in doubt. Therefore, when actual funding 
available increases prior to award from cancellation of another procure- 
ment, funds properly made available therefrom to civilian agency for 
general construction use may be reallocated to affect determination of 
amount of additive items to be included for award 


All or none 

Prohibition in invitation 

Cost increase 

Prohibition in IFB of all-or-none bids to encourage competition in 
situation where contracting officer believes one supplier has a monopoly 
and is acting in restraint of competition through use of all-or-none 
bids is improper since net effect is simply to increase cost to Government 
of items on which competition exists. Competitive items should be 
readvertised. Sole-source items should be subject of separate negotiated 
procurement 


Ambiguous 

Two possible interpretations 

Absent 

Although protester contends bidding same price for item requiring 
life testing as was bid for items not requiring testing raises doubt as to 
bidder’s intention to perform testing, there is no basis to reject bid, 
since bid on every item in IFB, without exception being stated, was 
responsive, contracting officer obtained verification of bid and reaffirma- 
ation of verification against possible error in bid, and there was no 
ambiguity on face of bid as to intended price 


Bond. (See BONDS, Bid) 
Brand name or equal. (See CONTRACTS, Specifications, Restrictive, 
Particular make) 


Page 
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BIDS—Continued 

Buy American Act 

Price differential 

Addition of 6% or 12% in evaluation 

Rural electric cooperatives, acting pursuant to loan guaranteed by 
Rural Electrification Administration (REA), are not Federal instru- 
mentalities and therefore are not subject to the Buy American Act and 
implementing directives which require application of 12 percent differ- 
ential to price offered by foreign firm under certain circumstances. 
Applicable law is Rural Electrification Act of 1938, as implemented by 
REA, which requires application of only 6 percent differential 


“Buying in” 

Not basis for bid rejection 

Where bidder increased its prices for second and third year options 700 
to 900 percent over base prices but only first year prices were considered 
in evaluation, charge by second low bidder of “‘buying-in” is insuffi- 
cient reason to reject low bid since there is no guarantee that options 
will be exercised; also contracting officer will determine reasonableness 
of option prices under ASPR 1-1505(d) 


Cancellation. (See BIDS, Discarding all bids) 
Competitive system 

Delivery provisions 

Changed conditions 

Bidder, performing transportation services under contract having 
less stringent delivery schedule than new IFB bid upon, did not obtain 
competitive advantage on new IFB, since bid was on stringent schedule 
in new IFB; however, fact that advantage was not obtained does not 
affect determination to cancel IFB, since there was subsequent change in 
delivery requirement that provided basis for cancellation 


Discarding all bids to create competition. (See BIDS, Discarding all bids, 
Competition insufficient) 
Effect of erroneous awards 
No corrective action recommended on contract awarded improperly 
where due to nature of item procured (lease of relocatable office building) 
and circumstances presently existing (principally fact that incumbent 
contractor has already received payment for transporting, setting up and 
taking down buildings) there appears to be little room for price competi- 
tion on any reprocurement 


Equal bidding basis for all bidders 

Where IFB for copper cathodes stated that bids offering less than 72- 
hour acceptance period will be considered nonresponsive, bid offering 
2-calendar-day acceptance period is nonresponsive. Requirement for 
adherence to specified acceptance period is material since bidder offering 
lesser period would be in more advantageous position than complying 
bidders, particularly for item subject to fluctuating market prices. More- 
over, nonresponsive bid may not be corrected after bid opening since rules 
permitting correction of mistakes in bids are for application only when 
the bid as submitted is responsive 

Allegation that inclusion of patent-and latent defect clause contravenes 
full and free competition requirement of 10 U.S.C. 2305 is without merit 
because clause lends itself to only one reasonable interpretation—to 
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BIDS—Continued 
Competitive system—Continued 
Equal bidding basis for all bidders—Continued 
discover all patent defects and account for them in bid price—and this 
requirement does not preclude bidders from competing equally on basis 
of own reasoned judgment 


Delivery requirements 
Area scheduling 

Contention by bidder that it was aware of “area scheduling” require- 
ment and would not have bid differently if included in IFB is not disposi- 
tive of issue of whether award should have been made under IFB, since 
to permit award on “area scheduling”’ would have resulted in contract 
which was not same offered to competition and more stringent require- 
ment in IFB may have restricted competition 


Exclusion of current contractors 

Where contracting agency failed to solicit incumbent contractor, one 
of limited number of manufacturers of items being procured, and failed 
to synopsize procurement in Commerce Business Daily, its determina- 
tion to cancel solicitation and readvertise for bids on basis that require- 
ment for full and free competition was precluded was not improper- - -- 


Federal aid, grants, etc. 
Equal Employment Opportunity programs 

Illinois Equal Employment Opportunity (EEO) requirements for 
publicly funded, federally assisted projects do not comply with Federal 
grant conditions requiring open and competitive bidding because re- 
quirements are not in accordance with basic principle of Federal pro- 
curement law, which goes to essence of competitive bidding system, 
that all bidders must be advised in advance as to basis upon which bids 
will be evaluated, because regulations, which provide for EEO confer- 
ence after award but prior to performance, contain no definite minimum 
standards or criteria apprising bidders of basis upon which compliance 
with EEO requirements would be judged 


Government property furnished 
Not prejudicial to other bidders 

No reasonable basis is found to support conclusion that alleged 
availability to some bidders of Government-furnished specialized testing 
equipment adversely affected competition under GSA solicitation for 
repair services, since record indicates Government-furnished equipment 
in possession of bidders was recalled before bid opening, and solicitation 
terms provided that contractor would be responsible to furnish all 
necessary equipment 


Negotiated contracts. (See CONTRACTS, Negotiation, Competition) 

Profit v. nonprofit organizations 

Fact that Lowell Technological Institute Research Foundation is 
nonprofit, State-created institution affiliated with educational institu- 
tion does not preclude it from competing for Government contract 
involving other than research and development in competition with 
commercial concerns since unrestricted competition on all Government 
contracts is required by laws governing Federal procurement in absence 
of any law or regulation indicating a contrary policy 
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BIDS—Continued 

Competitive system—Continued 

Replacement of defaulted contract 

Defaulted contractor may properly compete on reprocurement, since 
Govt. owés paramount duty to defaulted contractor to mitigate damages, 
and award to such contractor-bidder is proper if its bid is low and not 
in excess of its defaulted contract price 

Where reprocurement is for account of defaulted contractor, principles 
governing formal advertising are not applicable. And award to low 
responsive, responsible bidder—previously defaulted contractor—is 
proper since award price is not in excess of its defaulted contract price____ 


Restrictions on competition 
Prequalification of bidders 

Dept. of Agriculture’s proposed use of an annual Master Agreement 
prequalifying 10 consulting firms in each of 8 subject areas is unduly 
restrictive of competition. Unlike Qualified Products List/Qualified 
Manufacturers List-type procedures, which limit competition based on 
offeror’s ability to provide product of required type or quality, proposed 
procedure would preclude competition of responsible firms which could 
provide satisfactory consulting services based only upon determination 
as to their qualifications compared to those of other interested firms 


Subcontractors 

Even though subcontracting methods of Government prime con- 
tractor, who is not purchasing agent, are generally not subject to stat- 
utory and regulatory requirements governing Government’s direct pro- 
curements, contracting agency should not approve subcontract award if, 


after thorough consideration of particular facts and circumstances, 
responsible Government contracting officials find that proposed award 
would be prejudicial to interests of Government. “‘Federal norm”’ is frame 
of reference guiding agency’s determinations as to reasonableness of 
prime contractor’s procurement process, although propriety and necessity 
of variation from details of ‘Federal norm” is recognized______------ 


Affiliates 

Parts procurement IFB clause which provides that, under cost-reim- 
bursement segment of contract, contractor will not be able to furnish 
parts to Govt. at price which includes markup from affiliates is unduly 
restrictive and unreasonably derived, since provision would reduce 
likelihood that contractor would buy from affiliates and ASPR guidelines 
recognize affiliates, entitlement to recover more than cost in comparable 
situations where there is price competition as clause contemplates 


Unbalanced bids 

Contention by second low bidder that low bidder violated competitive 
bidding system by relying on past experience in unbalancing bid and 
ignoring Government estimates included in IFB is not sufficient reason 
to cancel IFB and readvertise when procuring agency believes that 
estimates are correct and properly reflect work which will be required 
uncer Conwact..... 1... =. Fa gs ace eae oa pete RD ae ge 
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BIDS—Continued 
Discarding all bids 
Changed conditions, etc. 
Delivery requirements 
Change in time required for delivery of unaccompanied baggage from 
2-day requirement to less stringent condition was a significant change 
and compelling reason to cancel IFB after bid opening 


Compelling reasons only 

Cancellation of IFB after opening is improper where award under 
solicitation may be made, provided agency is able to determine from 
evaluation of low bid, as supplemented by data, that tendered equipment 
would satisfy actual needs of agency 


Competition insufficient 

Where contracting agency failed to solicit incumbent contractor, one 
of limited number of manufacturers of items being procured, and failed 
to synopsize procurement in Commerce Business Daily, its determina- 
tion to cancel solicitation and readvertise for bids on basis that require- 
ment for full and free competition was precluded was not improper- --- 


Prices excessive 
Government estimate 

Where contracting officer canceled initial solicitation partly upon 
determination that all otherwise acceptable bids were considerably 
higher than Government estimate, fact that Government estimate used 
for that determination was within range of reasonably to be anticipated 
prices as demonstrated by majority of bids received upon resolicitation, 
and was in line with low but nonresponsive bid received under initial 
solicitation, substantiates propriety of cancellation 


Readvertisement justification 
General Accounting Office direction 

Invitation for emergency standby power systems contained specifica- 
tion concerned with horsepower rating of engine needed to drive generator 
which was subject to conflicting reasonable interpretations. Where 
invitation so inadequately expresses Govt.’s requirements as to ensnare 
bidder into submitting nonresponsive bid, invitation should be canceled 
and procurement resolicited under terms clearly expressing Govt’s 


Integrity of competitive system 
While determination to cancel solicitation and resolicit using extended 
delivery dates should not in general be made where initial delivery 
dates will satisfy Government requirement, cancellation and resolicita- 
tion on basis of extended delivery schedule was not improper where 
contracting officer found that earlier delivery dates had unnecessarily 
restricted competition 


Reinstatement 
Cancellation of invitation unjustified 
Reinstatement of canceled invitation is proper course of action 
when to do so is not prejudicial to any bidder, and no cogent or com- 
pelling reason exists to have warranted initial cancellation. Moreover, 
reinstatement is favored when needs of Government can be served 
"Er ORO PO ee ee eee a piotetieee, 145 
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BIDS—Continued 

Discarding all bids—Continued 

Reinstatement—Continued 

Cancellation of invitation unjustified—Continued 

Cancellation of IFB after opening is improper where award under 
solicitation may be made, provided agency is able to determine from 
evaluation of low bid, as supplemented by data, that tendered equip- 
ment would satisfy actual needs of agency 


Specifications 
Conflicting provisions 

Where all bidders, except one not low bidder, were nonresponsive 
to IFB because of conflicting bid acceptance provisions, there is no 
objection to cancellation and resolicitation under proper IFB; however, 
where all bidders for transportation service awarded under another 
IFB were nonresponsive because of similar conflict, there is no objection 
to continuation of awards in view of agency contention that it would 
not be in Govt.’s interest to terminate and since no bidder was prejudiced 
by awards and none has protested awards 


Discounts 

Varying discounts offered 

Propriety 

Method of Award clause of IFB required that bidders insert percentages 
indicating deductions or additions to rate schedules in column headed 
“Offeror’s Single Discount.’”’ Failure of bidders to affirmatively include 
indicators, e.g., ‘plus’ or ‘“‘minus” with percentages, did not render bids 
nonresponsive. Bidders complied with clause since column heading was 
labeled ‘‘discount”’ which obviated necessity for further indication that 
inserted percentages were of negative nature. Mistake in bid procedures 
is inapplicable because situation does not involve omission of items 
required in bid by IFB and resort to examination of bidding patterns is 
unnecessary 


Evaluation 

Aggregate v. separable items, prices, etc. 

All or none bid 

“All or none” bid on Army fire extinguisher procurement reserving 
bidder’s right to quote a revised unit price if award made for lesser 
quantities than stated in invitation for bids (IFB) is not considered non- 
responsive where solicitation neither authorized nor prohibited “all or 
none” bid since Armed Services Procurement Regulation 2—404.5 pro- 
vides that unless IFB so states bid is not rendered nonresponsive by 
fact that bidder specifies that award will be accepted only on all, or a 
specified group, of items included in invitation. Moreover, reservation 
to quote revised unit price on lesser quantities may properly constitute 
part of ‘‘all or none”’ qualification 


Base bid low 
$200,000 amount for Force Account Work, a line item in base bid 
schedule available for additional work over and above that called for 
in IFB (contingent sum), was included in evaluation of base bids, and 
not used to provide funds for award of additive items, as contended by 
protester 
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BIDS—Continued 

Evaluation—Continued 

Aggregate v. separable items, prices, etc.—Continued 

“No charge”’ notation evaluation 
Effect of dashes 

Low bidder-who inserted dashes rather than prices for some of the 
dining facilities to be priced for kitchen police services but who also bid 
a high per meal price for an estimated 10 million plus meals has submitted 
a responsive bid since the dashes were, in effect, “no charge’’ bids cover- 
ing unpriced dining facilities where only the high per meal price would 
be payable by Government. Contract awarded to higher bidder should 
be terminated for convenience of Government 


Alternate bases bidding 
Fiscal v. multi-year procurement 

Because it included nonrecurring costs in first program year, multi- 
year bid deviated from requirement that like items be priced same for 
each program year. Bid may nevertheless be accepted if otherwise 
proper under analogous rationale applicable to single year procurement 
with option provisions because no other bidder was prejudiced, since 
bid was low on all program years and low overall. B-161231, June 2, 
1967, will no longer be followed to the extent it is inconsistent with 
rationale herein 


Bidders’ qualifications. (See BIDDERS, Qualifications) 
Conformability of equipment, etc. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., offered) 
Erroneous 
Contrary to terms of solicitation 
Agency’s evaluation of transportation costs based on other than most 
economical method of shipment was contrary to terms of solicitation. 
GAO recommends that agency consider feasibility of partial termina- 
tion for convenience of award made on basis of erroneous evaluation 
and of awarding any remaining quantities to protester 


Estimates 
Government cost estimate 
Excessive 
Preparation of Government cost estimate (GCE) found to be in 
accordance with FPR § 1-18.108 (1971 2d ed., amend. 95) which pro- 
vides that Government estimate need only be as detailed as prospective 
contractor’s bid; and where bids greatly exceed GCE, procuring ac- 
tivity is placed on notice of possible error in estimate, and review and 
revision, if necessary, is appropriate 
Foreign product differential. (See BIDS, Buy American Act, Price 
differential) 


Geographical location of bidder's facilities. (See BIDDERS, Qualificat- 
ions, Geographical location requirement) 
Options 
Additional quantities 
Appropriation availability extent 
In procurement for rental of relocatable office buildings with 2-year 
base period and three 1-year options where agency estimates that it 
may take 2 to 5 years to fund and construct more permanent facilities, 
“known requirement” for option years was not established nor was 
there reasonable certainty that funds would be available to permit 
exercise of options. See ASPR 1-1503 
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BIDS—Continued 

Evaluation—Continued 

Options—Continued 

Additional quantities—Continued 
Limitations 

Bid submitted which contained price for base quantity and greater 
price for option quantity in derogation of IFB provision imposing 
ceiling limitation on option quantity (option price was not to exceed 
price bid on base quantity) may not be considered for award since 
deviation would be prejudicial to all bidders who submitted bids in 
conformance with option ceiling provision 


Basic bid weight 
Option provision should be corrected to: (1) warn bidders of con- 
sequences of failure to abide by its terms; (2) clarify whether require- 
ment that option prices be no higher than initial quantity refers to 
first program year or each year; and (3) exclude contingency in option 
price that covers possibility that option may be exercised when costs 
exceed bid price thereby avoiding payment of premium by Govt. in 

cost of firm quantity 


Status 

Solicitation stating contractor must accept all orders, but that offeror 
can indicate by checking box whether it will or will not accept orders 
under $50, and which provides blank where offeror can indicate specific 
minimum amount below $50, means that bidders are offered three 
options: to accept all orders less than $50; to refuse all such orders; 
or to accept orders under $50 but above a specified minimum. However, 
since provision is somewhat confusing, agency should consider revision 
to provide clarity 


Government cost estimate. (See BIDS, Evaluation, Estimates, Government 

cost estimate) 
Guarantees 

Invitation requirement 

Bid, agreeing to comply with guaranty requested by Government on 
condition equipment is installed and operated in accordance with later 
instructions of bidder, is not a qualified bid in view of IFB requirement 
that successful bidder furnish contractor representative to instruct 
agency as to use of equipment and is, therefore, responsive 


Informal competitive bidding 

Rural Electrification Administration 

Rural electric cooperatives 

Rural electric cooperatives, acting pursuant to ‘Informal Competitive 
Bidding” procedures approved by REA, were not obligated to evaluate 
revised proposal submitted by higher of two offerors after cooperatives 
inquired about possible reduction in price. Moreover, it appears that 
even had revised proposal been evaluated, selection of contractor would 
not have been affected 


Invitation for bids 
Cancellation 
Change in delivery requirements 
Change in time required for delivery of unaccompanied baggage from 
2-day requirement to less stringent condition was a significant change and 
compelling reason to cancel IFB after bid opening 
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BIDS—Continued 

Invitation for bids—Continued 

Cancellation—Continued 

Change in delivery requirements—Continued 

Bidder, performing transportation services under contract having 
less stringent delivery schedule than new IFB bid upon, did not obtain 
competitive advantage on new IFB, since bid was on stringent schedule 
in new IFB; however, fact that advantage was not obtained does not 
affect determination to cancel IF B, since there was subsequent change in 
delivery requirement that provided basis for cancellation 


Justification 

Where contracting officer canceled initial solicitation partly upon 
determination that all otherwise acceptable bids were considerably 
higher than Government estimate, fact that Government estimate used 
for that determination was within range of reasonably to be anticipated 
prices as demonstrated by majority of bids received upon resolicitation, 
and was in line with low but nonresponsive bid received under initial 
solicitation, substantiates propriety of cancellation 

Invitation for emergency standby power systems contained specifica- 
tion concerned with horsepower rating of engine needed to drive genera- 
tor which was subject to conflicting reasonable interpretations. Where 
invitation so inadequately expresses Govt.’s requirements as to ensnare 
bidder into submitting nonresponsive bid, invitation should be canceled 
and procurement resolicited under terms clearly expressing Govt.’s 


Preservation of competitive system 

When low bidder proposed post-bid opening change from brand name 
to “or equal” color in brand name or equal IFB, contracting officer 
acted imprudently in accepting, without verification, allegation that 
brand name was not available, since another bidder bid on basis of 
brand name color and if not available proper course would have been 
cancellation of IFB and readvertising to permit all bidders opportunity 
00 tia ie ON NOW DENN oon ee cee ee oeennenanenes 


Clauses 
Method of award 
Discount 

METHOD OF AWARD clause of IFB required that bidders insert 
percentages indicating deductions or additions to rate schedules in 
column headed ‘‘Offeror’s Single Discount.’’ Failure of bidders to 
affirmatively include indicators, e.g., “plus” or ‘minus’? with per- 
centages, did not render bids nonresponsive. Bidders complied with clause 
since column heading was labeled ‘‘discount’’ which obviated necessity 
for further indication that inserted percentages were of negative nature. 
Mistake in bid procedures is inapplicable because situation does not 
involve omission of items required in bid by IFB and resort to examina- 
tion of bidding patterns is unnecessary 


Errors 
Disclosure 
Contention that activity’s failure to disclose known errors in solicita- 
tion invalidates IFB is not sustained when IFB included seven changes, 
deviations and waiver forms detailing patent defects discovered by pro- 
curing activity and activity states it possesses no further knowledge of 
any patent defects 


699 
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BIDS—Continued 

Invitation for bids—Continued 

Requirements 

Price range estimate 
Construction contracts 

Estimated price range, required by FPR § 1-18.109 (1971 2d ed., 
amend. 95) to be placed in IFB’s for construction projects expected to 
exceed $25,000 does not establish absolute ceiling for award, and since 
IFB does not prevent making of award if estimated price range ceiling is 
exceeded, and all bidders exceeded ceiling, proposed award in amount in 
excess of ceiling is not questioned 


Late 
Mishandling determination 
Telegraphic bid. (See BIDS, Late, Telegraphic, Mishandling by 
Government) 
Telegraphic 
Delay due to Government Telex machine malfunction 
Telegraphic bid transmitted to procuring agency before bid opening 
but not transcribed due to Govt. Telex machine malfunction cannot 
properly be classified as lost bid as protester can establish, without use 
of self-serving statements, time of bid transmission and receipt as well 
as contents of bid 


Untranscribed 
Due to Government Telex machine malfunction 
Untranscribed telegraphic bid (due to Govt. Telex machine mal- 
function) should not be rejected as late bid, even though ASPR 7-—2002.2 
appears to indicate opposite result in determining possible mishandling 


by Govt. due to lack of requisite acceptable evidence of time of receipt 
and question concerning whether “‘receipt’’ occurred, since to do so would 
contravene intent and spirit of late bid regulation. Conclusion is reached 
in view of fact that mishandling in transcription of telegraphic bid and 
resultant failure of Govt. installation to have actual control over bid or 
evidence of time of receipt does not appear to have been contemplated 
Rap RR 0 le oc Nee ron ae a neaen iene Monee erase 


Transmission by other than mail 

Late bid, even though late due to mishandling by personnel of Gov- 
ernment installation, may not be considered for award since late bid 
was sent via commercial carrier rather than via the mails 


Mistakes 

Allegation after award. (See CONTRACTS, Mistakes) 

Correction 

Still lowest bid 

While GAO has right of review with respect to bid correction after 
bid opening but prior to award, it will not question administrative 
determination permitting correction unless such determination has no 
reasonable basis. Therefore, correction, pursuant to FPR 1-—2.405-2 on 
basis clerical mistake was apparent on face of bid, will not be disturbed 
where such determination was reasonable and relative standing of bids 
remains unchanged and corrected bid remains low 
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BIDS—Continued 
Mistakes—Continued 
Correction—Continued 
Unit price error 
Bid which stated monthly price for estimated square footage to be 
serviced instead of unit price based upon square footage is correctable 
as clerical error apparent on face of bid since correct unit price is deter- 
minable from bid by division of monthly price by estimated square feet 
stated in bid and no other intended unit price is logical or reasonable___ 


Unconscionable to take advantage of 
Rule 

In case where other bids received are 58 and 132 percent, respectively, 
above low bid, award to low bidder after asking for and receiving verifi- 
cation in accordance with ASPR 2-406 is not unconscionable, since 
mistake is not so great that Govt. can be said to be “obviously getting 
something for nothing.’’ Matter of Yankee Engineering, Company Inc., 
B-180573, June 19, 1974, distinguished 


Verification 
Adequacy 
Although protester contends bidding same price for item requiring 
life testing as was bid for items not requiring testing raises doubt as to 
bidder’s intention to perform testing, there is no basis to reject bid, since 
bid on every item in IFB, without exception being stated, was responsive, 
contracting officer obtained verification of bid and reaffirmation of 
verification against possible error in bid, and there was no ambiguity on 
face of bid as to intended price 


Totality of information on record reasonably supports conclusion, 
disputed by bidder, that contracting officer, who suspected mistake in 
bid, did request bidder to verify its bid and that bidder did so; con- 
tracting officer’s failure to document verification request does not 
necessitate finding that verification request was not sufficient 


Bid price 

Contracting officer, who reasonably had no suspicion of specific mis- 
take in bid and who informs bidder of complete basis for his general 
suspicion that bidder might have made mistake, i.e., wide disparity 
among three lump-sum bids submitted, and requested and received 
verification from bidder, has fulfilled ASPR 2-406 verification duty; 
verification request requires no special language and contracting officer 
need not specifically state that he suspects mistake, so long as he apprises 
bidder of mistake which is suspected and basis for such suspicion 


Government responsibility 
Although contracting officer should disclose Govt. estimate to bidder 
when requesting bid verification, failure to disclose sketchy, informal 
“control estimate,’”’ prepared for budgetary purposes only, does not 
violate ASPR 2-406 verification requirements 


Oral 
Request 
Low bidder, who is requested to verify bid over a week prior to award 
after being informed of large disparity between bids received, was not 
required to give insufficient ‘‘on the spot” confirmation and had sufficient 
time to review bid for possible mistakes 
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BIDS—Continued 

Modification 

After bid opening 

Color substitution 
‘*Or equal’’ for brand name 

Contractor who was permitted after bid opening to substitute ‘‘or 
equal” color for brand name color bid should have awarded contract 
terminated, since substitution is beyond contemplation of IFB require- 
ments and procurement law 


Nonresponsive bidder 
Partial bidder who after bid opening sought to revise its offer by 
bidding on total requirement may not do so since bidders may not vary 
their bids after opening on competitive basis______.____.-.---------- 


Restrictive of competition 

When low bidder proposed post-bid opening change from brand name 
to ‘‘or equal” color in brand name or equal IFB, contracting officer 
acted imprudently in accepting, without verification, allegation that 
brand name was not available, since another bidder bid on basis of 
brand name color and if not available proper course would have been 
cancellation of IFB and readvertising to permit all bidders opportunity 
to submit bids on new basis 


Multi-year 

Alternate bases 

Because it included nonrecurring costs in first program year, multi- 
year bid deviated from requirement that like items be priced same for 
each program year. Bid may nevertheless be accepted if otherwise 


proper under analogous rationale applicable to single year procurement 
with option provisions because no other bidder was prejudiced, since 
bid was low on all program years and low overall. B—161231, June 2, 
1967, will no longer be followed to the extent it is inconsistent with 
rationale herein 


Negotiated procurement. (See CONTRACTS, Negotiation) 
Opening 

Public 

Information disclosure 

Where direct labor hour capacity stated in bids is necessary to de- 
termine entitlement to award under solicitation’s progressive awards 
provision, GAO believes this information should have been read aloud 
at bid opening along with bidders’ names, discount terms, and prices; 
but even if failure to do so was improper, procedural deficiency does 
not compromise protester’s rights, and in any event information could 
have been obtained by taking advantage of opportunity to examine 


Options 

Evaluation. (See BIDS, Evaluation, Options) 

Exercise of option. (See CONTRACTS, Options) 

Price higher than basic bid 

Bid submitted which contained price for base quantity and greater 
price for option quantity in derogation of IFB provision imposing ceiling 
limitation on option quantity (option price was not to exceed price bid 
on base quantity) may not be considered for award since deviation would 
be prejudicial to all bidders who submitted bids in conformance with 
option ceiling provision 
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BIDS—Continued 
Options—Continued 
Provisions 
Correction 
Option provision should be corrected to: (1) warn bidders of conse- 
quences of failure to abide by its terms; (2) clarify whether requirement 
that option prices be no higher than initial quantity refers to first 
program year or each year; and (3) exclude contingency in option price 
that covers possibility that option may be exercised when costs exceed 
bid price thereby avoiding payment of premium by Govt. in cost of 
firm quantity 


Quantity ranges 

Solicitation stating contractor must accept all orders, but that offeror 
can indicate by checking box whether it will or will not accept orders 
under $50, and which provides blank where offeror can indicate specific 
minimum amount below $50, means that bidders are offered three options: 
to accept all orders less than $50; to refuse all such orders; or to accept 
orders under $50 but above a specified minimum. However, since 
provision is somewhat confusing, agency should consider revision to 
provide clarity 


Preparation 

Costs 

Recovery 

Costs incurred by firm in attempt to persuade agency to expand 
specifications are not properly to be considered as bid preparation costs- 

Submission of unsolicited proposal where offeror knew that considera- 
tion of proposal was contingent upon item offered complying with agency 
requirements does not give rise to compensable bid preparation cost 
claim where agency had not advised offeror that item would meet agency’s 
needs. Expenses incurred in preparing proposal cannot be recouped for 
failure of above-noted contingency, for under circumstances, submission 
of unsolicited proposal did not give rise to any obligation to fairly and 
honestly consider proposal 

In brand name or equal solicitation where agency had no reasonable 
basis to determine that offered item was not ‘‘equal,’’ determination to 
reject bid must be found to be arbitrary and capricious. Accordingly, 
bidder is entitled to bid preparation costs._..........-.------------ 

Expenses incurred by bidder-claimant in researching specifications, 
reviewing bid forms, examining cost factor and preparing draft and 
actual bid are compensable bid preparation expenses______---------- 


Prerequisite requirements 
While Federal courts have granted recovery of proposal preparation 
costs when proposals have not been fairly and honestly considered for 
award, they have done so only when arbitrary or capricious actions have 
been established, and failure to so establish these prerequisites bars 
recovery 


Option bids 

Warning in solicitation that materially unbalanced bids may be re- 
jected as nonresponsive is not sufficient to apprise bidders how option 
bids should be prepared because provision lacks guidelines or standards 
as to what constitutes ‘‘materially unbalanced” 
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BIDS—Continued 

Prices 

Discernible pattern 

Bid responsiveness 

METHOD OF AWARD clause of IFB required that bidders insert 
percentages indicating deductions or additions to rate schedules in 
column headed “‘Offeror’s Single Discount.’’ Failure of bidders to af- 
firmatively include indicators, e.g., ‘‘plus” or ‘“‘minus’’ with percentages, 
did not render bids nonresponsive. Bidders complied with clause since 
column heading was labeled ‘‘discount’’ which obviated necessity for 
further indication that inserted percentages were of negative nature. 
Mistake in bid procedures is inapplicable because situation does not 
involve omission of items required in bid by IFB and resort to examina- 
tion of bidding patterns is unnecessary 


Excessive 
Allegation 
Not supported by records 
Protester’s allegation that prices quoted by low bidder were excessive 
and violate invitation provision, implementing P.L. 92-463, which re- 
quires that rates bid for a page copy of transcript be actual cost of dupli- 
cation, based upon unsubstantiated inference in bidder’s manner of 
bidding, is not supported by record since bidder has furnished satis- 
factory explanation as to its manner of bidding and its prices are con- 
sistent with those of other bidders on this and prior procurements for 
same service 
Firm 
Not offered 
Where two bidders inserted clauses in their bids providing for changes 
in price of equipment to be furnished if certain circumstances occur, 
bidders have not offered firm-fixed prices and bids must be rejected as 
nonresponsive 


Unprofitable 

Allegation by second low bidder that acceptance of unbalanced bid 
will restrict ability of contracting officer to obtain required services 
because of losses contractor would incur on ‘‘No Charge’ items is 
refuted by statement of low bidder that all work orders will be honored 
and, also, possibility of unprofitable bid is no basis for rejection of 
otherwise acceptable bid. Moreover, Government has right to default 


Protests. (See CONTRACTS, Protests) 
Qualified 

Acceptance time difference 

Where IFB for copper cathodes stated that bids offering less than 
72-hour acceptance period will be considered nonresponsive, bid offering 
2-calendar-day acceptance period is nonresponsive. Requirement for 
adherence to specified acceptance period is material since bidder offering 
lesser period would be in more advantageous position than complying 
bidders, particularly for item subject to fluctuating market prices. 
Moreover, nonresponsive bid may not be corrected after bid opening 
since rules permitting correction of mistakes in bids are for application 
only when the bid as submitted is responsive 


591-730 O = 75 = 12 
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BIDS—Continued 

Qualified—Continued 

Agreement to comply with guaranty 

Invitation requirement 

Bid, agreeing to comply with guaranty requested by Government on 
condition equipment is installed and operated in accordance with later 
instructions of bidder, is not a qualified bid in view of IFB requirement 
that successful bidder furnish contractor representative to instruct 
agency as to use of equipment and is, therefore, responsive 


All or none 
Definite quantities 

‘“‘All or none” bid on Army fire extinguisher procurement reserving 
bidder’s right to quote a revised unit price if award made for lesser quan- 
tities than stated in invitation for bids (IFB) is not considered non- 
responsive where solicitation neither authorized nor prohibited ‘all or 
none” bid since Armed Services Procurement Regulation 2-—404.5 
provides that unless IFB so states bid is not rendered nonresponsive 
by fact that bidder specifies that award will be accepted only on all, or a 
specified group, of items included in invitation. Moreover, reservation 
to quote revised unit price on lesser quantities may properly constitute 
part of “all or none” qualification 


Evaluation. (See BIDS, Evaluation, Aggregate v. separable items, 
prices, etc.) 
Interpretation of qualification 
Protest of bidder on partial quantity against award to only other and 
high bidder (bidding ‘‘all or none’’) is denied since ‘‘all or none”’ bid lower 
in aggregate than any combination of individual bids available may be 
accepted by Government although partial award could be made at lower 
unit cost. Moreover, award to higher priced ‘‘all or none’’ bidder in lieu 
of partial award to low bidder and resolicitation of remaining quantity 
was not illegal as contracting officer determined higher price was never- 
theless reasonable 


Bid nonresponsive 

Contractor who was permitted after bid opening to substitute ‘‘or 
equal” color for brand name color bid should have awarded contract 
terminated, since substitution is beyond contemplation of IFB require- 
ments and procurement law 


Dollar minimum 

Bids indicating bidders would not accept orders less than $50, and 
containing insertions of ‘‘$500.00” and ‘$100.00” in blank calling for 
specific minimum amount under $50, were properly rejected by contract- 
ing officer, since defects pertain to material provision and are not waiv- 
able irregularities under FPR 1-—2.405 


Prices 
Not firm-fixed 
Bid nonresponsive 
Where two bidders inserted clauses in their bids providing for changes 
in price of equipment to be furnished if certain circumstances occur, 
bidders have not offered firm-fixed prices and bids must be rejected as 
nonresponsive 
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BIDS—Continued 

Rejection 

Discarding all bids. (See BIDS, Discarding all bids) 

Nonresponsive 

Discrepancy between bid and bid bond 

Contracting personnel’s erroneous advice that bidder would receive 
award cannot estop Government’s rejection of nonresponsive bid 
Requests for proposals. (See CONTRACTS, Negotiation, Requests for 

proposals) 


Resolicitation 

Recommendation withdrawn 

Because resolicitation cannot be effectively implemented before 
expiration of contract recommended for resolicitation in prior decision 
and normal procurement cycle on upgraded specification is about to be- 
gin, HEW is advised that prior recommendation need not be followed. 
53 Comp. Gen. 895, modified 


Responsiveness 

Responsiveness v. bidder responsibility 

Information required in IFB on bidders’ design and production 
experience for ‘‘comparable items’”’ (silver-zine battery cells of configura- 
tion being procured) is matter of responsibility rather than responsive- 
ness, since request recognized information was related to responsibility 
and was required only after bid opening 


Samples. (See CONTRACTS, Specifications, Samples) 
Signatures 
Agents 
Authority. (See AGENTS, Of private parties, Authority, Contracts, 
Signatures) 
Status 
Allegation that bidder, whose bid included properly executed certifi- 
cation by corporate secretary under corporate seal that signer of bid 
was authorized to do so, must submit additional evidence indicating 
Board of Directors authorized execution of bid is rejected, as contracting 
officer, who has primary responsibility to determine sufficiency of evi- 
dence of signer’s authority, indicate certification execution was adequate 
and in conformance with bid and protester has not submitted evidence 
why this conclusion is unreasonable 


Specifications. (See CONTRACTS, Specifications) 
Subcontracts 

Limitations on subcontracting 

In view of agency’s past unsatisfactory experience with subcontractor 
attempts to provide court reporting services under prime contract, 
agency may impose reasonable limitations on prime contractor’s right 
to subcontract all or part of such work 


Surplus property. (See SALES, Bids) 
Two-step procurement 
Discontinuance and contract negotiated 
Propriety 
Determination to limit 1974 utility aircraft two-step procurement to 
turboprop aircraft, based on agencies’ determination of minimum needs, 
guidance from congressional committees, and contracting officer’s belief 
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BIDS—Continued 
Two-step procurement—Continued 
Discontinuance and contract negotiated—Continued 
Propriety—Continued 

that fuel shortages require procurement of more economical turobprops is 
not objectionable. Fact that protester’s turbofan jets were found most 
cost effective under 1972 canceled RFP does not demonstrate unreason- 
ableness of 1974 determination and fact that receipt of single acceptable 
offer results in sole-source procurement does not prove specifications 
were drafted to cause this result 


Equal bidding basis for all bidders 

While solicitation under two-step formally advertised procurement 
provided contracting officer with authority to request additional infor- 
mation from offerors of proposals which were considered reasonably sus- 
ceptible of being made acceptable, fact that protester was not afforded 
opportunity to revise or modify its proposal was not improper since 
procuring activity reasonably determined proposal unacceptable and that 
it could not be made acceptable by clarification or additional informa- 
tion, but would require major revision 


First step 
Evaluation criteria 

Contracting officer’s rejection of technical proposal submitted under 
first step of two-step formally advertised procurement was proper exer- 
cise of discretion since proposal was determined unacceptable and there 
is no evidence of record that the determination was unreasonable or made 
in bad faith. Since evaluation and overall determination of technical ade- 
quacy of proposal is primarily function of procuring activity, which will 
not be disturbed in absence of clear showing of unreasonableness or an 
abuse of discretion, judgment of agency’s technical personnel will not be 
questioned where such judgment has a reasonable basis merely because 
there are divergent technical opinions as to proposal acceptability 


Unbalanced 

Not automatically precluded 

Allegation by second low bidder that acceptance of unbalanced bid 
will restrict ability of contracting officer to obtain required services be- 
cause of losses contractor would incur on “‘No Charge” items is refuted by 
statement of low bidder that all work orders will be honored and, also, 
possibility of unprofitable bid is no basis for rejection of otherwise ac- 
ceptable bid. Moreover, Government has right to default contractor for 
Improper SETVICRS... =. os adocaucas ccc. ods seeweesiewihes couietets 

Low bidder who inserted dashes rather than prices for some of the 
dining facilities to be priced for kitchen police services but who «Iso bid a 
high per meal price for an estimated 10 million plus meals has submitted 
a responsive bid since the dashes were, in effect, ‘‘no charge’’ bids covering 
unpriced dining facilities where only the high per meal price would be 
payable by Government. Contract awarded to higher bidder should be 
terminated for convenience of Government 


Proof of collusion or fraud 
Not essential element 
Proof of collusion or fraud on part of bidder offering mathematically 
unbalanced bid is not essential element in determining to reject bid- --- 
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BIDS—Continued 

Unbalanced—Continued 

Responsiveness of bid 

Fact that low bidder has unbalanced its bid by bidding ‘‘No Charge”’ 
for over 50 percent of the 505 line items being procured is not sufficient 
reason to reject bid as nonresponsive where: IFB did not prohibit ‘‘No 
Charge”’ bids; bidder has verified bid; bid is otherwise acceptable; and, 
bidder is responsible 

Warning in solicitation that materially unbalanced bids may be re- 
jected as nonresponsive is not sufficient to apprise bidders how option bids 
should be prepared because provision lacks guidelines or standards as to 
what constitutes “materially unbalanced” 


BONDS 

Bid 

Bonding company. (See BONDS, Bid, Surety) 

Discrepancy between bid and bid bond 

Bid nonresponsive 

Bid of corporation, which submitted defective bid bond in name of 
joint venture consisting of corporation and two individuals, must be 
rejected as nonresponsive and defect cannot be waived by contracting 
officer, since IFB requirement for acceptable bid bond is material and 
GAO is unable to conclude on basis of information bidder submitted 
with bid that surety would be bound in event bidder failed to execute 
contract upon acceptance of its bid 


Surety 
Underwriting limitation 

Allegation that bid bond is invalid because bonding company ex- 
ceeded underwriting limitation is unsupported since Treasury Depart- 
ment circular shows underwriting limit of $3,547,000 per risk for bonding 
company and bid bond was for $462,036 

Submission with bid of required bid guarantee issued in excess of 
Treasury Department underwriting limitation (and not reinsured) does 
not render bid nonresponsive as bid bond in excess of such limit is not 
void per se and amount of authorized bond limit is sufficient to cover dif- 
ference between low acceptable bid and secund low acceptable bid, and 
Government is accordingly protected by valid surety obligation. Failure 
of bond to reflect surety’s liability limit is waived as minor informality 
because power of attorney of attorney-in-fact signing bid for surety 
expressly stated surety’s liability limit by attorney 


Government employees 

Surety’s liability 

Employee’s assets 

Where a surety has indemnified the Government for a portion of loss 
occasioned by employee’s embezzlement of public funds and the em- 
ployee is entitled to receive military retired pay, such pay cannot be 
withheld for the benefit of the surety on theory that the surety is sub- 
rogated to the Government’s right of setoff, since such action would be 
contrary to the language of 32 C.F.R. 43a.3, the Government’s policy 
against accounting to strangers for its transactions and against having 
the Government serve as agent for collection of private debts 
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BONDS—Continued 


“Other safe bonds” 

Investments 

Land-grant funds 

For purposes of investing First Morrill Act land-grant funds, bonds 
rated ‘“‘A”’ or better by one of established and leading bond rating serv- 
ices may be considered by District of Columbia as constituting ‘‘other 
safe bonds”’ within meaning of that phrase as used in such act. 50 Comp. 
Gen. 712 (1971) modified 


Payment 
Miller Act coverage 
Surety’s status 
Right of United States to collect tax indebtedness of contractor by 
offsetting obligation against retainages under Govt. contract is superior 
to claim of payment bond surety or contractor 


BUY AMERICAN ACT 

Applicability 

Rural electric cooperatives 

Rural electric cooperatives, acting pursuant to loan guaranteed by 
Rural Electrification Administration (REA), are not Federal instru- 
mentalities and therefore are not subject to the Buy American Act and 
implementing directives which require application of 12 percent differ- 
ential to price offered by foreign firm under certain circumstances. 
Applicable law is Rural Electrification Act of 1938, as implemented by 
REA, which requires application of only 6 percent differential 
Bids. (See BIDS, Buy American Act) 
Contracts. (See CONTRACTS, Buy American Act) 


CANAL ZONE GOVERNMENT 

Employees 

Overtime 

Fair Labor Standards Act v. other pay laws 

Civil Service Commission’s interim instructions, requiring agencies to 
compute overtime benefits under both the Fair Labor Standards Amend- 
ments of 1974 and under various provisions of Title 5 of the U.S. Code, 
and to pay according to computation most beneficial to the employee 
are not illegal, as Canal Zone Acting Governor contends, but are in 
accord with statutory construction principle to harmonize statutes 
dealing with the same subject whenever possible, and is consistent with 
congressional intent 


CHECKS 

Credited to depositor’s account 

Depositary bank 

Holder in due course 

Depositary bank which credits Government checks to depositor’s 
account and allows withdrawals of the amount of the deposit without 
notice of any defects is holder in due course, entitled to receive payment 
of checks in full from Treasury Dept. without setoff for tax or other 
debts cwing by the payee, notwithstanding stop order placed on pay- 
ment 
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CHECKS—Continued 


Endorsements 

Powers of attorney 

Special 
Without time limitation 

Special power of attorney in favor of responsible financial institution 
authorizing that institution to indorse and negotiate Government benefit 
checks on behalf of payee, may be executed without time limitation as 
to validity, since recent court cases, applying Treasury regulations 
which provide that death of grantor revokes power and that presenting 
bank guarantees all prior indorsements as to both genuineness and 
capacity, afford adequate protection to Government against risk of 
loss. Modifies 48 Comp. Gen. 706, 17 id. 245 and other similar decisions_ - 


CITIES, CORPORATE LIMITS 
Tokyo, Japan 
Metropolitan area 
Tachikawa and Yokota Air Bases in Japan, although not part of 
Tokyo City, are part of the Tokyo Metropolitan area and therefore are 
subject to the per diem rates applicable for Tokyo 


CIVIL SERVICE COMMISSION 
Civil Service Retirement and Disability Fund 
Refund overpayments 
Erroneous agency certifications 
Civil Service Commission’s Bureau of Retirement, Insurance, and 
Occupational Health cannot obtain reimbursement from a Federal 
agency whose certifying officer certified erroneous information on Stand- 


ard Form 2806 leading to overpayment to a former employee from the 
Civil Service Retirement Fund, 5 U.S.C. 8348. Reimbursement by 
agency would violate 31 U.S.C. 628 which prohibits expenditures of 
appropriated funds except solely for objects for which respectively made-_ 


CLAIMS 

Assignments 

Contracts 

Assignee’s right to payment 
Without Government set-off 

Where assignee bank, acting in its own capacity, makes loan to con- 
tractor and in return receives assignment of contractor’s claim against 
Government on specific contract and pledge of future receivables but is 
not fully repaid the amount of its loan out of funds of contract and/or 
receivables of contractor, if further funds become due under contract, 
assignee is entitled to amount of such fund which will cause loan to be 
fully repaid without setoff by Government 


Set-off. (See SET-OFF, Contract payments, Assignments) 
Third party rights 
Third party dealing with assignee bank under assignment of claim 
can obtain same but has no greater rights than assignee bank had 


Validity of assignment 
Assignee’s loan not for contract performance 
Bank not assignee of claim under Assignment of Claims Act which 
loaned money to contractor after subject contract was completed is not 
entitled to protection of the no-setoff provision of Assignment of Claims 
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CLAIMS—Continued 
Assignments—Continued 
Contracts—Continued 
Validity of assignment—Continued 
Assignee’s loan not for contract performance—Continued 
Act as beneficiary of trust arrangement with assignee bank which acted 
in agency and/or trustee capacity since bank did not provide any finan- 
cial assistance which facilitated performance of this particular contract__ 


Assignee’s right to payment 

Fact that third party repaid assignee bank (a principal in loan to 
contractor) the sum outstanding on loan made by bank to Government 
contractor, who in turn assigned bank its Government contract and 
also pledged all future receivables, is not determinative of Government’s 
obligation to pay assignee-principal or that bank’s rights to receive 
additional monies, as Government is stranger to transactions between 
assignee-principal and third party 


Validity 
Lease payments 
Computer equipment 
Assignment of lease payments under Government leases for computer 
equipment to lease financing company which purchases title to equip- 
ment should be recognized since purchaser of equipment may be regarded 
as financing institution under Assignment of Claims Act 


Reporting to Congress 
Limitation on use of act of April 10, 1928 
Extraordinary circumstances 
Claim for relief by fixed-price Govt. contractor suffering inflationary 
pressures is not extraordinary claim for consideration under Meritorious 
Claims Act 


Set-off. (See SET-OFF) 
Statutes of limitation. (See STATUTES OF LIMITATION, Claims) 
Transportation 
Disallowance 
Review of settlement. (See GENERAL ACCOUNTING OFFICE, Settle- 
ments, Reopening, review, etc., Transportation claims) 


Evidence 

Weekend or holiday vehicle detention charges for overdimensional 
shipments are proper only when the carrier has a valid highway permit 
for the day preceding and the day following the Saturday, Sunday or 
holiday. Expenses incurred through the use of a transceiver to obtain 
State highway permits are properly reimbursable, but only where 
proven 


Settlement 
Review 
Procedure 
Even though request for reversal of audit action is addressed to 
Transportation and Claims Division, settlement action, disallowing 
claims, is ripe for review by Comptroller General where record shows 
Division adequately responded to all of claimant’s grounds for reversal_ 
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COLLEGES, SCHOOLS, ETC. 

Land grant colleges 

Investments 

For purposes of investing First Morrill Act land-grant funds, bonds 
rated “‘A”’ or better by one of the established and leading bond rating 
services may be considered by District of Columbia as constituting 
“other safe bonds’’ within meaning of that phrase as used in such act. 
50 Comp. Gen. 712 (1971) modified 


COMMERCE DEPARTMENT 
Appropriation availability 
Unexpended balance 
Trade Expansion Act 
Replacement program 

Where unexpended balance of funds appropriated for purposes of a 
former adjustment assistance program is transferred to Secretary of 
Commerce to be used for a replacement program of adjustment assist- 
ance, while legislative authority to continue to administer former 
program is preserved, funds remain available for care and preservation 
of collateral and for honoring guarantees made under former program __- 


COMPENSATION 

Additional 

Court reporters 

Maximum limitation 

Court reporter who served in dual capacity as court reporter-secretary 
under authority of 28 U.S.C. 753(a) is not entitled to additional pay 
for performance of secretarial duties in excess of maximum established 
under 28 U.S.C. 753(e) as in effect prior to June 2, 1970. While language 
of 753(a) does not clearly so limit compensation for combined positions, 
the derivative language of Public Law 78-222 which was revised, 
codified and enacted without substantive change by Public Law 80-773, 
expressly provided that the salary for such a combined position was to 
be established subject to the statutorily prescribed maximum 


Administrative errors 

Appointment to wrong grade 

Retroactive salary adjustment 

Employees, placed in lower grade at time of appointment than they 
would have been placed in had there not been an administrative failure 
to carry out a nondiscretionary agency policy, may have their appoint- 
ments retroactively changed to the higher grade and paid appropriate 
back pay. While general rule is that retroactive changes in salary may 
not be made in absence of a statute so providing, GAO has permitted 
retroactive adjustments in cases where errors occurred as the result 
of a failure to carry out a nondiscretionary administrative policy 


Back pay. (See COMPENSATION, Removals, suspension, etc., Back pay) 
Double 

Exemptions 

Dual Compensation Act 
Independent officers’ organizations 

The pay of a retired Regular Naval officer employed by the Naval 
Academy Athletic Association (NAAA) is not subject to reduction 
under the Dual Compensation Act since it appears that NAAA is a 
private, voluntary association not established pursuant to any law or 
regulation and therefore it cannot be regarded as a nonappropriated 
fund instrumentality of the United States. .............------------ 


518 
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COMPENSATION—Continued 

Increases 

Promotions. (See COMPENSATION, Promotions) 
Jury duty 

Fees. (See COURTS, Jurors, Fees) 

Inclusion of premium pay in compensation payable 

Because it would be a hardship on Federal Aviation Administration 
(FAA) employees called for weekday jury duty whose tours of duty 
include work on Saturdays or Sundays, or both, to require them to 
work their regularly scheduled weekend days in addition to serving on 
juries on 5 weekdays, the FAA may establish a policy to permit those 
employees to be absent on weekends without charge to annual leave 
and with payment of premium pay normally received by them for work 
on Saturdays and Sundsysu cuss se. ecee seks Sealed chocceatensu wes 


Military pay. (See PAY) 
Missing, interned, captured, etc., employees 

Overtime 

Computation 

Dept. of the Navy has authority under Missing Persons Act, 5 U.S.C. 
5561, et seg., to pay pay and allowances, including overtime compensa- 
tion, retroactively to civilian employee which he would otherwise have 
received but for his internment as POW in Vietnam. Proper amount 
of overtime compensation is determined by computing average amount 
of overtime performed by other employees similarly situated during 
period employee was interned. In this case, overtime must terminate 
on date when the office where captured employee had been assigned 
was disestablished, unless other employees formerly assigned to such 
office were reassigned to other offices where they continued to perform 
overtime duty. Modified by 55 Comp. Gen. (B-183107, Aug. 12, 1975) - 


Night work 

Wage board employees, (See COMPENATION, Wage board em- 

ployees, Night differential) 

Overpayments 

Waiver. (See DEBT COLLECTIONS, Waiver) 
Overtime 

Actual work requirement 

Exception 
Backpay arbitration award 

Naval Ordnance Station and employee’s union ask whether it is legal 
to pay employee backpay because he was denied overtime assignment 
in violation of a labor-management agreement. Agency violations of 
labor-management agreements which directly result in loss of pay, 
allowances, or differentials are unjustified and unwarranted personnel 
actions as contemplated by the Back Pay Act. Backpay is payable 
even though the improper agency action is one of omission rather than 
commission. Therefore, an employee improperly denied overtime work 
may be awarded backpay. B-175867, June 19, 1972, applying the 
‘no work, no pay”’ overtime rule to Back Pay Act cases will no longer 
be followed _ - 





INDEX DIGEST 


COMPENSATION—Continued 
Overtime—Continued 
Aggregate limitation 
Reemployed annuitant 
Computation 
In computing aggregate rate of pay for determining maximum limita- 
tion on premium pay under 5 U.S.C. 5547, amount of annuity for pay 
period received by reemployed annuitant is to be included. See 32 
Comp. Gen. 146 (1952) 


Early reporting and delayed departure 
Guards 
Overtime claim 
Retroactive period 

Although decision 53 Comp. Gen. 489, B-158549, January 22, 1974, 
authorized payment of 15 minutes uniform changing and additional 
travel time to guards in Region III, General Services Administration, 
through period up to February 28, 1966, guards assigned to Baltimore 
area may be paid such overtime to December 23, 1970, inasmuch as the 
regulation requiring that uniforms be changed at assigned lockers, 
applicable in Baltimore, was not amended to permit wearing of uniforms 
to and from work until that date 


Employees of Canal Zone Government 
Fair Labor Standards Act v. other pay laws 
Civil Service Commission’s interim instructions, requiring agencies to 
compute overtime benefits under both the Fair Labor Standards Amend- 
ments of 1974 and under various provisions of Title 5 of the U.S. Code, 


and to pay according to computation most beneficial to the employee 
are not illegal, as Canal Zone Acting Governor contends, but are in 
accord with statutory construction principle to harmonize statutes 
dealing with the same subject whenever possible, and is consistent with 
WERE RCRI ICs CHURSUNS RECNAONR Da on a a sc ee ene pee: 


Preliminary and postliminary duties. (See COMPENSATION, Overtime, 
Early reporting and delayed departure) 
Standby, etc., time 
Home as duty station 
Vessel employees of the Panama Canal Company are protected by the 
Fair Labor Standards Act, but under the act they need not be com- 
pensated for off-duty time spent at home awaiting telephone notification - 


Traveltime 
Congested traffic 

Time spent in travel outside of his scheduled workday by wage board 
employee in return travel to official duty station after receiving medical 
examination at temporary duty station, although delayed by congested 
traffic, does not constitute travel away from official duty station oc- 
casioned by event which could not be scheduled or controlled adminis- 
tratively as contemplated by 5 U.S.C. 5544(a) (iv) as condition for pay- 
ment of overtime compensation, since such travel outside regular duty 
hours was not necessitated by congested traffic but resulted from schedul- 
ing of medical examination which was within administrative control 
and, therefore, is not compensable as overtime 


Wage board employees, (See COMPENSATION, Wage board 
employees, Overtime, Traveltime) 
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COMPENSATION—Continued 

Preliminary and postliminary duties 

Overtime. (See COMPENSATION, Overtime, Early reporting and 

delayed departure) 

Prevailing wage employees. (See COMPENSATION, Wage _ board 

employees) 
Promotions 

Effective date 

Retroactive 

While GAO would have no objection to processing retroactive pro- 
motion in accordance with arbitrator’s award to employee of Defense 
Supply Agency, there is no legal basis under which promotion may be 
effective retroactive to July 1, 1969, as ordered by arbitrator. Since ar- 
bitrator’s award was based on finding that agency had not afforded em- 
ployee priority consideration due him for promotion, effective date 
of retroactive promotion must conform with one of dates on which a 
position was filled for which employee was entitled to priority considera- 
tion but did not receive it and date is determined to be July 22, 1969_- 

Arbitrator’s effective date of June 29, 1973, for retroactive promotion 
based on earlier findings of grievance examiner cannot be sustained since 
evidence shows agency head had not exercised his discretion to promote 
employee until July 7, 1973. Thus, award is modified to make effective 
date of retroactive promotion at beginning of first pay period after 
July 7, 1973, when official authorized to make appointments acted__-__-_ 


Retroactive 
Administrative error 
Collective bargaining agreement 

Collective bargaining agreement provides that certain IRS career- 
ladder employees, duly certified as capable of higher grade duties, will 
be promoted effective first pay period after 1 year in grade, but employees 
were promoted 1 pay period late. Since provision relating to effective 
dates of promotions becomes nondiscretionary agency requirement if 
properly includable in bargaining agreement, GAO will not object to 
retroactive promotions based on administrative determination that em- 
ployees would have been promoted as of revised effective date but for 
failure to timely process promotions in accordance with the agreement _ 


Rule 

While GAO would have no objection to processing retroactive promo- 
tion in accordance with arbitrator’s award to employee of Defense 
Supply Agency, there is no legal basis under which promotion may be 
effective retroactive to July 1, 1969, as ordered by arbitrator. Since 
arbitrator’s award was based on finding that agency had not afforded 
employee priority consideration due him for promotion, effective date 
of retroactive promotion must conform with one of dates on which a 
position was filled for which employee was entitled to priority considera- 
tion but did not receive it and date is determined to be July 22, 1969_- 

Temporary 

Retroactive 

Civilian employee, assigned temporarily to perform the duties of a 
higher level position, may be retroactively temporarily promoted for that 
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COMPENSATION—Continued 
Promotions—Continued 
Temporary—Continued 
Retroactive—Continued 


period since provision in collective bargaining agreement in effect at the 
time provided that employees so assigned for more than one pay period 
would be temporarily promoted. If such provision is valid under Execu- 
tive Order 11491, then agency acceptance of agreement made provision 
a nondiscretionary agency policy and General Accounting Office has 
permitted retroactive changes in salary when errors occurred as the 
result of a failure to carry out a nondiscretionary agency policy 


“‘Two step increases” 

Concerning proper step in grade in which employee should be placed 
upon processing retroactive promotion, there is no legal basis for placing 
him in step 10 of GS-13 as ordered by arbitrator. Under 5 U.S.C. 5334(b) 
an employee who is promoted to higher grade is entitled to basic pay at 
lowest rate of higher grade which exceeds his existing rate of basic pay 
by two step increases. Since employee was in grade GS-12, step 7, on 
effective date of retroactive promotion, he is only entitled to promotion 
to grade GS-13, step 4 


Rates 
Highest previous rate 
Adjustment 
Retroactive 
In setting a pay rate under the authority of section 531.203(c), title 
5, Code of Federal Regulations—highest previous rate rule—an agency 


may not require an employee to terminate agency and court actions 
initiated by him to resolve grievances with the agency in exchange for 
the employee receiving the benefit of the highest rate, although within 
agency discretion, since such agency action constitutes an unwarranted 
exercise of its discretion and a rate set at the minimum of the grade 
under such circumstances may be adjusted retroactively to the highest 
previous rate to accord with agency recommendation for correction _ --- 


New appointees 
Agency policy 
Employees, placed in lower grade at time of appointment than they 
would have been placed in had there not been an administrative failure 
to carry out a nondiscretionary agency policy, may have their appoint- 
ments retroactively changed to the higher grade and paid appropriate 
back pay. While general rule is that retroactive changes in salary may 
not be made in absence of a statute so providing, GAO has permitted 
retroactive adjustments in cases where errors occurred as the result of 
a failure to carry out a nondiscretionary administrative policy 
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COMPENSATION—Continued 
Removals, suspensions, etc. 
Back pay 
Arbitration award Page 
Arbitration award providing retroactive effective dates of promotions 
and compensation for 3 Office of Economie Opportunity employees may 
be implemented under Back Pay Act, 5 U.S.C. 5596, since arbitrator 
found that bargaining agreement had been breached which incorporated 
by reference agency regulation requiring promotion requests to be 


Naval Ordnance Station and employee’s union ask whether it is legal 
to pay employee backpay because he was denied overtime assignment 
in violation of a labor-management agreement. Agency violations of 
labor-management agreements which directly result in loss of pay, 
allowances, or differentials are unjustified and unwarranted personnel 
actions as contemplated by the Back Pay Act. Backpay is payable even 
though the improper agency action is one of omission rather than com- 
mission. Therefore, an employee improperly denied overtime work may 
be awarded backpay. B-175867, June 19, 1972, applying the ‘‘no work, 
no pay”’ overtime rule to Back Pay Act cases will no longer be followed _ 


Nonselection due to discrimination 
Agency determined applicant’s nonselection was based on discrimina- 
tion. Although applicant declined subsequent offer of position, she is 
entitled to backpay from date of nonselection to declination of offer. 
Applicable retirement deductions should be made against gross salary 
entitlement even though amount payable is reduced by interim earnings - 


Unfair labor practices 

Unfair labor practices which involve personnel actions by agency 
directly affecting employees may be regarded as unjustified or unwar- 
ranted personnel actions under Back Pay Act, 5 U.S.C. 5596 (1970), and 
Asst. Secretary of Labor for Labor-Management Relations may order 
agency to pay such backpay allowances, differentials, and other sub- 
stantial financial employee benefits as are authorized under 5 CFR, 
part 550, subpart H, provided it is established that, but for the unfair 
labor practice, the harm to the employee would not have occurred _ --- 


Violations tantamount to suspension 

Retroactive correction of an appointment date may be accomplished 
under provisions of Back Pay Statute, 5 U.S.C. 5596 and implementing 
regulations where agency committed a procedural error by failing to 
follow provisions of administrative regulations requiring that retirement 
and reappointment be included in same action to preclude a break in 
service which was not intended, and where the break in service was only 
A NOR WOTEOAAY. os oe F mgs : a - 1028 


Deductions from back pay 
Outside earnings 

Evidence requirement 
Where volume of nonofficial part-time teaching, lecturing and writing 
of Federal employee prior to separation may be equal to such activity 
during interim between separation and restoration which would eliminate 
need that interim earnings be deducted from backpay under 5 U.S.C. 
5596, affidavit by employee based on limited records and recollection 
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COMPENSATION—Continued 

Removals, suspensions, etc.—Continued 

Deductions from back pay—Continued 

Outside earnings—Continued 
Evidence requirements—Continued 

as to his belief of such activity is not sufficient to establish volume when 
agency requested detailed listing showing date, place, and duration of 
each lecture and date and citation of each article. Agency is entitled to 
specificity requested 
Severence pay 

Annuity entitlement effect 

National Guard technician, who at time of involuntary separation 
due to loss of military membership was immediately eligible for retire- 
ment annuity from State retirement system in which he had elected to 
participate in lieu of Federal Civil Service Retirement System pursuant 
to section 6 of the National Guard Technicians Act of 1968, is precluded 
by 5 U.S.C. 5595(a) (2) (iv) (1970) from receiving Federal severance pay 
since phrase “‘any other retirement statute or retirement system applica- 
ble to an employee as defined by section 2105” of Title 5, in 5 U.S.C. 5595 
(a) (2) (iv) (1970) does not limit retirement system to Federal or federally 
administered retirement system 

Entitlement to severance pay for National Guard technicians, who 
had elected to participate in State retirement systems and who are 
entitled to an immediate annuity thereunder at time of involuntary 
separation, does not rest on whether employee contributions to State 
system were withheld by Federal Government or whether Federal 
Government, as employer, contributed to State retirement system, 
since there is an absence of statutory differentiation among technicians 
on these bases and absence of supportive legislative history, and each 
of these factors is largely beyond control of individual technicians 
while employee monetary contributions remain unchanged 


Military retired pay entit!ement effect 

National Guard technician prior to fulfilling requirement for immedi- 
ate civil service annuity, although involuntarily removed from his 
civilian position due to loss of military membership, is precluded by 
5 U.S.C. 5595 (a) (2) (iv) from receiving severance pay when he is qualified 
for military retirement under the provisions of 10 U.S.C. 1331 by having 
attained age 60 with the requisite years of service______-------------- 

Resignation prior to involuntary separation 

Although employee resigned after receipt of general announcement 
by agency of proposed reduction-in-force action and publication of 
general news items, he is not entitled to severance pay since notice 
failed to meet requirements for a general reduction-in-force notice 
under 5 CFR 351.804 and 550.706(a)(2), and his separation may not 
be regarded as involuntary within meaning of sec. 550.706 for purpose 
of entitlement to severance pay - 

Where employee resigned prior to receipt of specific notice of in- 


voluntary separation or general notice of proposed transfer or abolition 
of all positions in his competitive area, as required in applicable regula- 
tions for entitlement to severance pay, neither failure of agency to grant 
him leave without pay status prior to resignation nor its action in 
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COMPENSATION—Continued 
Severence pay—Continued 
Resignation prior to involuntary separation—Continued 
granting such leave to other employees provides basis for his entitlement 
to severance pay if not otherwise eligible since granting of leave without 
pay is not matter of right but a matter for agency’s discretion_________ 
Traveltime 


Overtime compensation status. (See COMPENSATION, Overtime, 
Traveltime) 


Wage board employees 

Night differential 

Majority of hours 

Our decision 53 Comp. Gen. 814 (1974) interpreted the phrase 
‘majority of hours,’’ as contained in 5 U.S.C. 5348(f), regarding entitle- 
ment of prevailing rate employees to night differential, to mean a number 
of whole hours greater than one-half. Prior interpretation was made by 
the CSC to include any time period over 4 hours in an 8-hour shift. Since 
our decision 53 Comp. Gen. 814 was tantamount to a changed construc- 
tion of law, it need not be given retroactive application 


Overtime 
Traveltime 

Time spent in travel outside of his scheduled workday by wage board 
employee in return travel to official duty station after receiving medical 
examination at temporary duty station, although delayed by congested 
traffic, does not constitute travel away from official duty station occa- 
sioned by event which could not be scheduled or controlled administra- 
tively as contemplated by 5 U.S.C. 5544(a) (iv) as condition for payment 
of overtime compensation, since such travel outside regular duty hours 
was not necessitated by congested traffic but resulted from scheduling of 
medical examination which was within administrative control and, 
therefore, is not compensable as overtime 


Prevailing rate employees 
Public Law 92-392 

CSC seeks GAO concurrence in application of 47 Comp. Gen. 773 
(1968) to prevailing rate employees. Retroactive adjustments to wages 
of prevailing rate employees are governed by 5 U.S.C. 5344 which places 
limitations on those categories of employees entitled to such adjustments. 
Employees separated prior to date wage increase is ordered into effect 
may have wages and/or lump-sum leave payments adjusted only if they 
died or retired between effective date of increase and date increase ordered 
into effect (and then only for services rendered during this period) or if 
they are in the service of the Govt. actively or on terminal leave status 
on date increase is ordered into effect_ 


Transfer to Classification Act positions 
Periodic step increases 

Holding in 39 Comp. Gen. 270 (1959) that wage adjustments for pre- 
vailing rate employees under 5 U.S.C. 1082(7) (1958 ed.) were adminis- 
tratively granted and thus equivalent increases for periodic step 
increases for prevailing rate employees transferring into classified 
positions will no longer be followed since the prevailing rate system 
enacted by Public Law 92-392 may be considered a statutory wage 
system 
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COMPENSATION—Continued 
Waivers 
Subsequent salary claims 
Appropriation availability Page 
Claim of former Commissioner of Commission on Marihuana and Drug 
Abuse for compensation previously waived by him is for payment if other- 


wise proper since an employee may not be estopped from claiming and 
receiving such compensation when his right thereto is fixed by or pursuant 
to law. Should additional claims from other Commissioners be submitted, 
they may also be paid. However, should no balance remain in the appli- 


cable appropriation account, a deficiency appropriation would be neces- 
sary before payment could be made__-_-__--_--_- sahara amen 393 


What constitutes 

Intergovernmental Personnel Act detail reimbursement 

When a State or local Govt. employee is detailed to executive agency 
of Federal Govt. under Intergovernmental Personnel Act, reimburse- 
ment under 5 U.S.C. 3374(c) for ‘“‘pay”’ of employee may include fringe 
benefits, such as retirement, life and health insurance, but not costs for 
negotiating assignment agreement required under 5 CFR 334.105 nor 
for preparing payroll records and assignment report prescribed under 5 
CFR 334.106. The word ‘“‘pay”’ as used in act has reference, according to 
legislative history, to salary of State or local detailee which term as used 
in 3374(c), upon reconsideration, does need to be limited to meaning 
used in Federal personnel statutes, that is, that term refers only to 
wages, salary, overtime and holiday pay, periodic within-grade advance- 
ments and other pay granted directly to Federal employees. 53 Comp. 


Gen. 355, overruled in part___--_--- 


CONFLICT OF INTEREST STATUTES 
Contract validity 

Award of contract to national association which will evaluate work of 

its membership is not illegal, notwithstanding potential conflict of 

interest, since neither RFP nor FPR contains prohibition against 

conflict of interest and statutes in United States Code are not directed 

against immediate kind of situation______________-_--- 


Violation determination 
Contract award 
No law or regulation precludes an award to national association which 
it is contended will be in conflict of interest because one goal of project 
under contract is to enjoin parents to lobby for improved education for 
handicapped children and for increased funds for purpose, the recipients 
of which funds would be association members - - - - - - - 


CONTRACTING OFFICERS 
Regulation compliance 
Failure of agency to comply with requirement in agency regulations 
that it notify GAO that award will be made notwithstanding protest 
does not affect legality of award __- _- 


591-730 O = 75 = 13 
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CONTRACTING OFFICERS—Continued 


Defaulted 

Reprocurement 

Standing 

Defaulted contractor, who was furnished reprocurement solicitation 
because of Freedom of Information Act, has no standing to be considered 
for award, as award at increased price would be tantamount to modifica- 
tion of defaulted contract without any consideration therefor to 
Government 


Development 

Selection 

Protest against refusal of agency to consider proposal for award of 
production contract from firm which, although not selected as develop- 
ment contractor, independently develops allegedly comparable product 
is timely under 4 CFR 20.2(a). Although solicitation leading to award 
of development contracts warned that production contract would be 
awarded only to development contractor, protester could not know for 
certain that it would not be permitted to submit proposal until it was 
so notified after issuance of solicitation for production contract_ 


Incumbent 

Failure to solicit bids 

Where contracting agency failed to solicit incumbent contractor, one 
of limited number of manufacturers of items being procured, and failed 
to synopsize procurement in Commerce Business Daily, its determination 
to cancel solicitation and readvertise for bids on basis that requirement 
for full and free competition was precluded was not improper - - -- --- - -- 


Joint ventures. (See JOINT VENTURES) 
On-site 
Competing for additional award 

Unsuccessful offeror’s statement that one of joint venturers and Navy 
were involved in improper discussions during negotiation process is 
unfounded, as is contention that one of joint venturers participated in 
formulation of RFP for design and construction of family housing units 
on a turnkey basis. Furthermore, there are no regulations which prohibit 
on-site contractor from competing for additional award at same location 
Responsibility 

Contracting officer’s affirmative determination accepted 

Exceptions 
Conflict of interest 

GAO will not review affirmative responsibility determination even 
though it is alleged that fraud and/or conflict of interest charges involving 
prospective contractor can be resolved by objective standards, since 
factual basis for such charges and the effect on integrity as that factor 
relates to responsibility involves the subjective judgment of contracting 
officer which is not readily susceptible to reasoned review. While fore- 
going rule as to GAO scope of review would not preclude taking exception 
to award where legal effect of contracting officer’s findings showed 
violation of law such as to taint procurement, no such violation of law 
is shown by contracting officer’s findings in this case 


Page 
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CONTRACTING OFFICERS—Continued 

Responsibility—Continued 

Contracting officer’s affirmative determination accepted—Continued 

Exceptions—Continued 
Distinguished 

Where IFB provides for offerors’ furnishing information as to exper- 
ience in designing and producing items comparable to item being pro- 
cured, record will be examined to determine if bidder to whom award 
was made meets experience requirement and rule that affirmative 
determinations of responsibility will not be reviewed except where there 
are allegations that contracting officer’s actions in finding bidder respon- 
sible are tantamount to fraud is distinguished 


Fraud 

GAO has discontinued practice of reviewing bid protests of contracting 
officer’s affirmative responsibility determination except for actions by 
procuring officials which are tantamount to fraud_________________- : 

Protest questioning offeror’s experience relates to matter of respon- 
sibility as defined in ASPR 1-903, and will not be considered since con- 
tracting officer determined offeror responsible and GAO has discontinued 
practice of reviewing bid protests of contracting officer’s affirmative 
responsibility determinations, except for actions by procuring officials 
which are tantamount to fraud 

Allegation that contractor may not be responsible because it did not 
perform satisfactorily under prior contract and was not in compliance 
with Equal Employment Opportunity regulations will not be considered, 
since no fraud has been alleged or demonstrated 

Complaint questioning affirmative responsibility determination be- 
cause of contractor’s alleged lack of financial resources cannot be con- 
sidered in view of policy not to review affirmative responsibility 
determinations absent allegation of fraud or bad faith 

Issue concerning whether awardee is nonresponsible for allegedly 
failing to offer finished product which meets quality of product initially 
offered will not be considered by GAO, since practice of reviewing pro- 
tests involving contracting officer’s affirmative determination of re- 
sponsibility has been discontinued absent showing of fraud in finding- - -- 


Reasonableness 
Question of responsive bidder’s manifestation after bid opening of 
inability to comply with specification requirement for commercial, 
off-the-shelf item is situation where our Office will continue to review 
affirmative responsibility determination, even in absence of allegation 
or demonstration of fraud to determine if determination was founded 
on reasonable basis 


‘‘Turnkey”’ housing developers 
Unsuccessful offeror’s statement that one of joint venturers and Navy 


were involved in improper discussions during negotiation process is 
unfounded, as is contention that one of joint venturers participated in 
formulation of RFP for design and construction of family housing units 
on a turnkey basis. Furthermore, there are no regulations which prohibit 
on-site contractor from competing for additional award at same location - 


CONTRACTS 
Amounts 
Indefinite 
Requirements contracts. (See CONTRACTS, Requirements) 
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CONTRACTS—Continued 
Appropriations 
Availability. (See APPROPRIATIONS, Availability, Contracts) 
Assignments. (See CLAIMS, Assignments, Contracts) 
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 
Processing Systems) 


Awards 

Advantage to Government 

Single ». multiple awards 

Protest of bidder on partial quantity against award to only other and 
high bidder (bidding ‘‘all or none’’) is denied since ‘‘all or none’’ bid lower 
in aggregate than any combination of individual bids available may be 
accepted by Government although partial award could be made at lower 
unit cost. Moreover, award to higher priced “all or none’’ bidder in lieu 
of partial award to low bidder and resolicitation of remaining quantity was 
not illegal as contracting officer determined higher price was nevertheless 
reasonable_ - __ 


Cancellation 
Erroneous awards 
Bid evaluation base 

Release of draft RFP for marine salvage and ship husbanding contract 
to incumbent contractor approximately 5 months before other competi- 
tors received official RFP, resulting in incumbent’s sole knowledge of 
approximate weights of evaluation criteria in violation of ASPR 1-1004 
(b) and 3-501(a); and consideration of criteria not stated in RFP, which 
were unequally applied to favor incumbent results in appearance of 
partiality which calls for reeommendation that contract be terminated - -- 


Bidder responsibility 

In situation where it becomes evident in pre-award survey that low 
responsive bidder does not have intention or ability to provide re- 
quired ‘‘commercial, off the shelf’ item by time set for delivery, there is 
no reasonable basis upon which bidder could properly have been found 
responsible. Accordingly, award to such bidder was improper and 
should be terminated, with award being made to next low responsive 
and responsible bidder willing to accept award at its bid price. Modified 
by 54 Comp. Gen. 715 


Continuation 
Not prejudicial to other bidders 

Where all bidders, except one not low bidder, were nonresponsive to 
IFB because of conflicting bid acceptance provisions, there is no ob- 
jection to cancellation and resolicitation under proper IFB; however, 
where all bidders for transportation service awarded under another 
IFB were nonresponsive because of similar conflict, there is no objection 
to continuation of awards in view of agency contention that it would 
not be in Govt.’s interest to terminate and since no bidder was prejudiced 
by awards and none has protested awards 


Erroneous 
Cancellation. (See CONTRACTS, Awards, Cancellation, Erroneous 
awards) 
Termination of contract 
Protest by bidder that it had been awarded contract and was later 
advised such award was made through administrative error is beyond 
authority of GAO because if there was valid contract, then it may be 
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CONTRACTS—Continued 
Awards—Continued 
Erroneous—Continued 
Termination of contract—Continued 
that it was constructively terminated for convenience and matter would 
be for resolution as termination for convenience claim which is contract 
administration 


Improper 
Corrective action 
Not recommended 
Competition not available 
No corrective action recommended on contract awarded improperly 
where due to nature of item procured (lease of relocatable office building) 
and circumstances presently existing (principally fact that incumbent 
contractor has already received payment for transporting, setting up 
and taking down buildings) there appears to be little room for price 
competition on any reprocurement 


Negotiated contracts. (See CONTRACTS, Negotiation, Awards) 
Notice 
Form of notice 

Allegations that procuring activity delayed its handling of protest in 
order to proceed with award under ASPR 2-407.8(b) (3) (1974 ed.) and 
that procuring activity did not comply with ASPR provision have no 
merit since even if this Office had been furnished complete administrative 
report within timel imits provided in Interim Bid Protest Procedures and 
Standards, it is doubtful that a decision would have been rendered by 


date upon which award needed to be made; furthermore, receipt by 
protester of oral, rather than written notice of award as provided by 
ASPR, has no effect upon legality of award 


To unsuccessful bidders 
Contracting officer is not required to follow 5-day notification rule to 
enable unsuccessful offerors to file protest concerning small business size 
status as provided in ASPR § 1-703(b)(1) (1973 ed.), in view of excep- 
tion in ASPR § 3-508.2(b) (1973 ed.) which permits awards on basis of 
urgency without prior notice 
Protest pending 
Where award is made by agency after protest filed at GAO but before 
agency received notice of protest, agency did not act improperly even 
though, due to decision on merits of protest, it appears that protester 
may have been prejudiced by award 
Failure to notify GAO 
Legality of award 
Failure of agency to comply with requirement in agency regulations 
that it notify GAO that award will be made notwithstanding protest 
does not affect legality of award 
Resolicitation 
Recommendation withdrawn 
Because resolicitation cannot be effectively implemented before expira- 
tion of contract recommended for resolicitation in prior decision and 
normal procurement cycle on upgraded specification is about to begin, 
HEW is advised that prior reeommendation need not be followed. 53 
Comp. Gen. 895, modified 
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CONTRACTS—Continued 

Awards—Continued 

Small business concerns 

Certifications 
Denial 
Effect 

Where SBA declines to appeal contracting officer’s determination of 
nonresponsibility as to bidder’s tenacity, perseverance or integrity, GAO 
will no longer undertake to review the contracting officer’s determina- 
tion in the absence of a compelling reason to justify such a review, such 
as a showing of fraud or bad faith by procuring officials. 49 Comp. Gen. 
600, modified 


Failure to request 
Protest by small business concerns against rejection of their bids on 
grounds that firms were nonresponsible because they lacked necessary 


personnel and means to provide required security is sustained because, 
contrary to administrative position, determination of nonresponsibility 
for such reasons related to capacity and therefore required a referral to 
Small Business Administration (SBA) under FPR § 1-1.708.2. Further- 
more, if SBA issues Certificate of Competency to rejected low bidder, or 
second low bidder, it is reeommended that award to third low bidder be 
terminated for convenience of Government 696 


Competitive advantage effect 
Total small business set-aside for mess attendant services pursuant to 
10 U.S.C. § 2304(a)(1) (1970) and ASPR § 1-706.5 (1973 ed.) should 
have been conducted by process known as Small Business Restricted 
Advertising since Navy has not demonstrated that use of this method 
Desks, Sunde tere eee aot 809 


was not possible 


Fair proportion to smal! business concerns 
Subcontracting 
Protest against award of section 8(a) subcontract in which it is alleged 
that SBA’s subcontract award was contrary to its policies regarding 
both the continuation of subcontractor in 8(a) program and the amount 
of business development expense to be paid is denied since these are 
policy matters which are for determination by SBA and which are not 
subject to legal review by GAO. However, since the matters raised in 
the protest concern SBA’s administration of sec. 8(a) program, they will 
be considered by GAO in its continuing audit review of SBA activities _- 
Size 
Conclusiveness of determination 
GAO is without jurisdiction to question small business status of bidder 
since 15 U.S.C. 637(b) (6) makes the determination of the Small Business 
Administration of such matters conclusive _ 


Buy American Act 

Canadian purchases 

Protest that proposal offering listed Canadian end product should 
have been evaluated pursuant to Buy American Act restrictions is 
denied because regulations implementing Act provide for waiver with 
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CONTRACTS—Continued 
Buy American Act—Continued 
Canadian purchases—Continued 
respect to listed Canadian end products and GAO has previously upheld 
DOD?’s discretion in effecting waiver of restrictions and listing products; 
moreover, action of Canadian Commercial Corporation in submitting 
offer for Canadian supplier was proper under regulation. In view of 
Congressional cognizance of Agreements between DOD and Canadian 
counterpart waiving Act’s restrictions, and as Agreement covers matter 
concerning U.S.-Canadian relations, it is inappropriate for GAO to 
question regulations’ propriety - - : 
Contention that award to Canadian firm would violate ASPR 6—-502(d) 
is not supported where evidence presented does not demonstrate that 
‘YNerformance in Canadian Government-owned or controlled installa- 
tions’’ is contemplated __________-_ eet 


Cancellation 

Failure to rescind 

Effect on timeliness of protest 

Protest filed with GAO on December 16 after contracting agency failed 
to rescind cancellation of IFB at December 11 meeting requested by 
protester within 5 days of notice of cancellation is timely under 4 CFR 
20.2(a) (1974), since filed within 5 days of adverse agency action (failure 
to rescind cancellation) 
Clauses 

Restrictive 

Parts procurement IFB clause which provides that, under cost-reim- 
bursement segment of contract, contractor will not be able to furnish 
parts to Govt. at price which includes markup from affiliates is unduly 
restrictive and unreasonably derived, since provision would reduce 
likelihood that contractor would buy from affiliates and ASPR guidelines 


recognize affiliates’ entitlement to recover more than cost in comparable 
situations where there is price competition as clause contemplates - - - -- 


Competitive system 

Master agreement 

Use of list 

Dept. of Agriculture’s proposed use of an annual Master Agreement 
prequalifying 10 consulting firms in each of 8 subject areas is unduly 
restrictive of competition. Unlike Qualified Products List/Qualified 
Manufacturers List-type procedures, which limit competition based on 
offeror’s ability to provide product of required type or quality, proposed 
procedure would preclude competition of responsible firms which could 
provide satisfactory consulting services based only upon determination 
as to their qualifications compared to those of other interested firms 606 


Conflict of interest prohibitions 


Negotiated contracts. (See CONTRACTS, Negotiation, Conflicts of 
interest prohibitions) 
Cost-reimbursement. (See CONTRACTS, Cost-type) 
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CONTRACTS—Continued 

Cost-type 

Negotiation. (See CONTRACTS, Negotiation, Cost-type) 

Subcontracts 

Social Security 
Medicare Part ‘‘B’’ program 

GAO will not consider on merits protest of award of automatic data 
processing subcontract by health insurance carrier administering Medi- 
care Part “B” program pursuant to cost reimbursement type contract 
with Social Security Administration (SSA), since SSA’s subcontract 
selection approval involved no fraud or bad faith; carrier is not SSA’s 
purchasing agent; SSA’s procurement procedure guidance, review of 
RFP, attendance at offeror’s conference and negotiation sessions, and 
other involvement in subcontract procurement process did not have 
net effect of causing or controlling subcontractor selection; and procur:- 
ment was not “for’? Government Be eee ae ee ee Se. 

GAO will not consider on merits protest of award of automatic data 
processing subcontract by health insurance carrier administering Medi- 
care Part “B’’ program pursuant to cost reimbursement type contract 
with Social Security Administration (SSA) by virtue of protester’s 
allegations that contractual and regulatory requirements that carrier 
conduct proper cost analysis before awarding subcontract were not 
complied with, since enforcement of such requirements are contract 
administration matters appropriate for SSA’s resolution and not proper 
for GAO’s resolution absent evidence indicating fraud or bad faith____ 


Damages 
Government liability 
Contractor’s property 

Govt. agency may, within appropriation limits, assume risk of loss 
for contractor-owned property which is used solely in performance of 
Govt. contracts since reimbursement for loss of property arising dur ng 
performance of Govt. contract is necessary and proper expense chargeable 
to appropriation supporting Govt. contract. B-168106 dated July 3, 
1974, modified_ Peto SPE Ree oe: 

Where amount of contractor’s commercial work is insignificant when 
compared to amount of Govt. work and Govt. as practical matter is 
bearing entire risk of loss of contractor’s property in that Govt. is, in 
essence, paying full insurance premium under its cost-type contract, no 
compelling reason is seen why Govt. may not, within appropriation limits, 
agree to assume such risk of loss. B—168106 dated July 3, 1974, modified_ 


Definiteness requirement 

Because of statutory prohibitions against entering into obligations in 
excess Of appropriations contract may not provide for Govt.’s assump- 
tion of risk of loss of Govt. contractor’s equipment and facilities unless 
available appropriations are sufficient to cover Govt.’s maximum liability 
under contract or unless contract limits indemnity payments to available 
appropriations and provides that nothing therein may be considered as 
implying that Congress will appropriate funds to meet any deficiency. 
42 Comp. Gen. 708, overruled, in part_- : eee ee 824 
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CONTRACTS—Continued 
Damages—Continued 
Liquidated 
Delays 
Military duty 
Liquidated damage provision of employment contract between 
Veterans Administration and physician which required physician to 
perform period of obligated service in return for specialty training is 
found valid and enforceable. Military service of physician suspended 
contract of employment obligations and his induction into Air Force 
did not rescind contract. Certification of no extra-VA professional ac- 
tivities found inapplicable to issue of abrogation of contract__ 


Data, rights, etc. 
Disclosure 
Timely protest requirement 
Protest that Air Force RFP violated protester’s proprietary rights is 
untimely as protester made no attempt to object to alleged disclosure 
of data until after award of contract approximately five months after 
protester became aware of RFP’s specifications : - 


Default 
Procurement from another source 
Competitive bidding. (See BIDS, Competitive system, Replacement 
of defaulted contract) 
Defaulted contractor’s bid 
Defaulted contractor, who was furnished reprocurement solicitation 
because of Freedom of Information Act, has no standing to be considered 
for award, as award at increased price would be tantamount to modifi- 
cation of defaulted contract without any consideration therefor to 
Government_ wf ae opera Git ai eae . . 
Defaulted contractor may properly compete on reprocurement, since 
Govt. owes paramount duty to defaulted contractor to mitigate damages, 
and award to such contractor-bidder is proper if its bid is low and not 
in excess of its defaulted contract price ’ a a ota 


Reprocurement 
Government procurement statutes 
Not for consideration 
When reprocurement is for account of defaulted contractor, statutes 
governing procurements by Government are not applicable, therefore, 
questions concerning procurement policy and regulations are not prop- 
erly for consideration Bea Sea Se oe 2 


Where reprocurement is for account of defaulted contractor, principles 


governing formal advertising are not applicable. And award to low 
responsive, responsible bidder—previously defaulted contractor—is 
proper since award price is not in excess of its defaulted contract price 


Termination of contract 
Effect of prior recommendation 
Recommendation for convenience termination which is contained in 
affirmation of prior decision presupposes that contractor is satisfactorily 
performing contract in accordance with its terms. Recommendation 
should not take precedence over any possible termination for default 
action should such action be appropriate and necessary--------------- 
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CONTRACTS—Continued 

Discounts 

Erroneous rate 

Clerical error 

Where contractor submitted invoices which stated discount terms 
of % of 1 percent for payment within 20 days, although contract pro- 
vided for discount of 4%» of 1 percent for 20 days, and Govt. paid 
within 20 days and took discount offered on invoices, contractor may 
be refunded difference between discount rates in amount of $7,908.87, 
as record indicates discount rate on invoices resulted from clerical error 
and not from voluntary increase in rate and contractor did not acquiesce 
in deduction of higher rate_ : 1004 


Disputes 
Conflict between administrative report and contractor’s allegations 
In absence of any evidence to contrary, contracting officer’s statement 
that no telegram prohibiting ‘‘offset bid’? was ever sent to any party 
must be accepted_--_-_-_ 586 


Contract Appeals Board decision 
Acceptance of fact determinations 
Where primary issue before ASBCA was number of hours contractor’s 
employees worked on project and contract contained clause providing for 
disputes arising out of contract labor standards provisions being resolved 
under contract, GAO will follow ASBCA decision notwithstanding con- 
trary Department of Labor opinion, since issue involved matter of 
enforcement of labor standards reserved for established contract settle- 
ment procedures of contracting agencies- 


Failure to follow administrative procedure 

Protest by bidder that it had been awarded contract and was later 
advised such award was made through administrative error is beyond 
authority of GAO because if there was valid contract, then it may be 
that it was constructively terminated for convenience and matter would 
be for resolution as termination for convenience claim which is contract 
administration - 


Equal employment opportunity requirements. (See CONTRACTS, Labor 

stipulations, Nondiscrimination) 
Escallation clauses 

Absence of 

Where party requests no-cost cancellation of fixed-price supply con- 
tract on basis of sovereign acts of Government (dollar devaluation and 
embargo) and general inflation, although contract does not contain 
either escalation or excuse by failure of presupposed condition clause, 
fact that contract did contain changes, Government delay of work and 
default clauses is sufficient to establish all rights and duties of parties 
without resort to Uniform Commercial Code 

Limitation 

Contention that contracting officer arbitrarily set escalation limit in 
fixed-price contract should have been raised prior to bid opening as re— 
quired by 4 CFR 20.2, and not in midst of contract performance 
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CONTRACTS—Continued 

Escallation causes—Continued 

Purpose 

Inclusion of price escalation clause which limited price increase to 
25 percent of original price was not done by mutual mistake since 
Govt. did not intend to compensate contractor for all increases in costs 
but rather merely intended to share the risk ot possible price increase 
with contractor 


Federal Supply Schedule 

Mandatory use requirement 

Defense Department 

Without GSA approval, the Navy lacked authority to procure reels 
of instrumentation recording tape valued in excess of $5,000 and of a 
type not covered by a Federal Supply Schedule (FSS) contract, because 
the Federal Property Management Regulations require procurements 
in those circumstances to be approved by GSA 


Waiver 
The item procured by the Navy on a sole-source basis was “‘similar’’ 
to that available through protester’s FSS contract, within the meaning 
of 41 C.F.R. § 101-26.401-3 (1973), and therefore the Navy should 
have requested GSA to waive the requirement for use of the FSS 


Increased costs 
Fixed price 
Freight rate increase 
Where a contractor has entered into a fixed price contract with the 
Government and there is a subsequent increase in transportation ex- 
penses as a result of a freight rate increase, the contractor and not the 
Government must bear the increased expense 


Inflation 
Claim for relief by fixed-price Govt. contractor suffering inflationary 
pressures is not extraordinary claim for consideration under Meritorious 
Claims Act 


Freight rate increase 
Fixed-price contracts. (See CONTRACTS, Increased costs, Fixed 
price, Freight rate increase) 
Government activities 
Sovereign capacity 
Request for no-cost cancellation of contract option because of in- 
creased costs of performance not granted where alleged cause for cost 
increase due to (1) acts done by Government in its sovereign capacity 
(dollar devaluation and embargo), and (2) tremendous inflationary 
pressures, because contract contained no basis for such cancellation. 
Moreover, mere fact that contract performance becomes burdensome 
or even results in loss due to unanticipated rises in material costs does 
not entitle fixed-price contractor to relief 


In flation 
Fixed-price contracts. (See CONTRACTS, Increased costs, Fixed 
price, Inflation) 
Nondiscrimination 
Compliance 
Although protester alleges that it was requested to furnish Equal Em- 
ployment Opportunity (EEO) information indicative of award 2 weeks 


Page 
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CONTRACTS—Continued 
Increased costs—Continued 
Nondiscrimination—Continued 

Compliance—Continued 
before proposed awardee in furtherance of allegation of improper manip- 
ulation of funding available for additive items and record contains 
conflicting information as to when EEO information was obtained from 
bidders, once additional funding became available, increasing amount 
of additive items to be included for award and displacing protester 
as low bidder, it was appropriate to secure EEO information from re- 
sulting low bidder 


Service Contract Act of 1965 
Amendments 
Minimum wage, etc., determinations 
Rates under prior contracts 

Where October 1973 Service Contract Act minimum wage and fringe 
benefit determination issued for GSA solicitation is based on May 1973 
survey data covering manufacturing and nonmanufacturing employees 
in locality, contention that determination should have specified con- 
formable rates developed under prior contracts between bidder and 
Air Force in same locality which contained wage determination based on 
May 1972 survey data is without merit, since act provides that deter- 
minations are to be in accordance with prevailing rates in locality —-_--- 


Wage adjustments 
Jurisdiction 

Where primary issue before ASBCA was number of hours contractor’s 
employees worked on project and contract contained clause providing 
for disputes arising out of contract labor standards provisions being 
resolved under contract, GAO will follow ASBCA decision notwith- 
standing contrary Department of Labor opinion, since issue involved 
matter of enforcement of labor standards reserved for established con- 
tract settlement procedures of contracting agencies 


Withholding unpaid wages, overtime, etc. 

Employees not covered by labor stipulations. (See CONTRACTS, 
Payments, Withholding, Unpaid wages of employees not 
covered by labor stipulations) 

Leases. (See LEASES) 
Manning requirements 
Negotiated contracts 

Evaluation of requirement. (See CONTRACTS, Negotiation, 

Evaluation factors, Manning requirements) 
Mess attendant services 
Small business set-aside 
Procurements 
Small business restricted advertising 
Total small business set-aside for mess attendant services pursuant 
to 10 U.S.C. § 2304(a)(1) (1970) and ASPR § 1-706.5 (1973 ed.) should 
have been conducted by process known as Small Business Restricted 
Advertising since Navy has not demonstrated that use of this method was 
not possible___-- at 
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CONTRACTS—Continued 

Mistakes 

Allegation before award. (See BIDS, Mistakes) 

Contracting officer’s error detection duty 

Notice of error 
Lacking 

Contractor’s claim for correction of contract price to include Nurse 
Call/PA/Intercom cost is denied, since contracting officer did not have 
actual or constructive notice of possible error prior to award in only bid 
received, as bid price was considered reasonable although considerably 
higher than Government estimate, and Engineering Service recom- 
mended that award be made 


Price range 

Contracting officer, who reasonably had no suspicion of specific mis- 
take in bid and who informs bidder of complete basis for his general 
suspicion that bidder might have made mistake, i.e., wide disparity 
among three lump-sum bids submitted, and requested and received 
verification from bidder, has fulfilled ASPR 2-406 vertification duty; 
verification request requires no special language and contracting officer 
need not specifically state that he suspects mistake, so long as he ap- 
prises bidder of mistake which is suspected and basis for such suspicion _ 


Sufficiency of verification 
Contracting officer, who suspected mistake in low bid and requested 
verification but failed to mention unsuccessful bidder’s doubts that low 
bidder could meet IFB specifications, did not contribute to low bidder’s 
failure to detect its omission of site installation costs from bid price and 


did not violate ASPR 2-406 verification requirements, since these doubts 
formed no part of basis for contracting officer’s suspicion of mistake and 
did not relate to site installation costs__________-_------ 


Mutual 
Modification of contract. (See CONTRACTS, Modification, Mutual 
mistake) 
Price escalation clause inclusion 
Reformation of contract on grounds of mutual mistake is permissible 
only when there has been mutual mistake as to past or present material 
fact. Mistakes pertaining to future events, such as degree of cost escala- 
tion in fixed-price contract containing limited escalation provision, do 
not constitute grounds for reformation 


Modification 
Facilitation of defense effort 
Review jurisdiction of GAO 
Our Office cannot review agency’s findings under Pub. L. 85-804 
since we are not one of Govt. agencies authorized by statute or imple- 
menting Executive orders to modify contracts without consideration - - -- 


Mutual mistake 
Price adjustment 

Where company’s mistaken proposal to repair roofs was based on 
misinformation given it by Government’s agent and also on its own negli- 
gence in not studying blueprints and specifications thoroughly enough, 
the position of the parties is that of persons who have made a mutual 
mistake as to material fact and contract may be reformed to allow addi- 
tional compensation for repairing correct contract area 
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CONTRACTS—Continued 

Modification—Continued 

Reformation after payment 

Subsequent court decisions 

Settlement agreements regarding payments for value engineering may 
not be reformed to conform with judicial interpretation of contract pro- 
visions in subsequent court case not involving this contractor, the court 
case not indicating that it would have retroactive effect on other cases__- 


Negotiated. (See CONTRACTS, Negotiation) 
Negotiation 

Administrative determination 

In view of agency’s primary responsibility with respect to determina- 
tions of highly technical nature, GAO will not disturb award where record 
reasonably supports administrative determination that successful offeror’s 
technical approach was best operational and most cost effective method _ - 


Agreements between DOD and Canada 
General Accounting Office consideration 

Protest that proposal offering listed Canadian end product should 
have been evaluated pursuant to Buy American Act restrictions is 
denied because regulations implementing Act provide for waiver with 
respect to listed Canadian end products and GAO has previously upheld 
DOD’s discretion in effecting waiver of restrictions and listing products; 
moreover, action of Canadian Commercial Corporation in submitting 
offer for Canadian supplier was proper under regulation. In view of 
Congressional cognizance of Agreements between DOD and Canadian 
counterpart waiving Act’s restrictions, and as Agreement covers matter 
concerning U.S.-Canadian relations, it is inappropriate for GAO to 
question regulations’ propriety 


Assignments 
Offers or proposals 
Validity of assignment 
Sale, etc., of business 

While provisions of anti-assignment statutes are not applicable to 
assignment of proposals, rationale for position that transfer or assign- 
ment of proposals is prohibited unless such transfer is effected by opera- 
tion of law to legal entity which is complete successor in interest to original 
offeror is analogous to that of such statutes and ‘‘by operation of law”’ 
should be interpreted as including by merger, corporate reorganization, 
sale of an entire business, or that portion of business embraced by pro- 


Auction technique prohibition 
Disclosure of price, etc. 

Contract should not have been awarded to offeror who quoted option 
price in excess of ceiling in RFP, since it was prejudicial to other offerors 
and contrary to best interests of Government, and therefore, negotiations 
should be reopened to either cure deviation in accepted proposal or to 
issue amendment to RFP deleting option price ceiling, notwithstanding 
action will amount to auction technique, as GAO does not believe that 
improper award must be allowed to stand solely to avoid implications of 
auction situation. Modified by 54 Comp. Gen. 521 
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CONTRACTS—Continued 

Negotiation—Continued 

Awards 

Cancellation 

Release of draft RFP for marine salvage and ship husbanding contract 
to incumbent contractor approximately 5 months before other competi- 
tors received official RFP, resulting in incumbent’s sole knowledge of 
approximate weights of evaluation criteria in violation of ASPR 1-1004(b) 
and 3-501(a); and consideration of criteria not stated in RFP, which 
were unequally applied to favor incumbent results in appearance of 
partiality which calls for recommendation that contract be terminated _-- 


Delay 
Notwithstanding protester’s appeal to agency under Freedom of 
Information Act, 5 U.S.C. §552 et seq., for further documentation 
relative to merits of its protest, GAO will not refrain from issuing 
decision pending appeal, where record shows that further delay in 
issuing decision could harm agency procurement process and protester 
already has received substantial portion of agency documents- --_-_-_-__- 


Erroneous 
Prior to request for proposals closing date 
Agency’s determination to procure sole-source on basis that item can 
be obtained from only one firm is not justified where record indicates 
that determination was predicated on preference of agency personnel 
for one particular item rather than on determination that only that 
item could satisfy agency’s minimum needs--_-__._....--------------- 


Notice 


Contracting officer is not required to follow 5-day notification rule to 
enable unsuccessful offerors to file protest concerning small business size 
status as provided in ASPR § 1-703(b)(1) (1973 ed.), in view of excep- 
tion in ASPR § 3-508.2(b) (1973 ed.) which permits awards on basis of 
urgency without prior notice 


Prejudice alleged 
Speculative 
Even though deficiencies exist in RFP, any possible prejudice caused 
by deficiencies is only speculative and question whether awardee would 
have been other than party selected cannot be appropriately resolved; 
moreover, given nature and state of procurement, termination for con- 
venience would not be economically feasible at this time 


Prior to request for proposals closing date 
Improper 
Award of contract, prior to RFP closing date for receipt of proposals, 
upon receipt of proposal by only offeror solicited was improper since 
such action precluded consideration of proposals by other firms not 
directly solicited and denied such firms equal opportunity to compete _ - 


Propriety 
Award under negotiated procurement was improper where oppor- 
tunity to qualify items for procurement given to two firms was not 
extended to prior sole source supplier of item even though contracting 
officials were on notice that prior supplier intended to offer substitute 
for previously furnished component 
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CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 
Propriety—Continued 
Evaluation of proposals 
GAO finds no evidence in record to support allegation that Air Force 
aided other offerors in price revisions or that such revisions resulted 
from other than proper negotiation process. Although protester con- 
tends time extension for award was Made to benefit awardee, record 
indicates Air Force needed additional time to evaluate proposal re- 


While protester contends that agency is prejudiced against it because 
of agency’s past actions and alleged conflict of interest on part of agency 
employees, record indicates no bias on agency’s part in evaluation of 
proposals or selection of awardee. Moreover, claims of similar nature 
previously have been investigated by Department of Justice and it 
appears no grounds existed for prosecution 

In RFP setting forth Government’s best estimate of workload and 
skill requirements (115 man-years of effort) and further indicating that 
115 level is not fixed but significant deviation must be adequately 
explained, award to contractor proposing 104 man-years is not im- 
proper since RFP places no man-year floor to limit proposers and 
ultimate determination of reasonableness and feasibility of any offeror’s 
proposing significantly less than 115 man-years is that of technical 
evaluators. Moreover, 6 of 7 proposers proposed less than 106 man-years 
and contractor is now performing satisfactorily at or below 104 man-year 
level. _- Dees aL ae a 


Failure to negotiate with all offerors 

Even where cost evaluation was conducted on basis of procurement 
of 100 computer terminals, when, in context of requirements contract 
(especially one not containing compensatory variation of quantity 
clause), estimated quantity becomes a contractual minimum of 100, 
there has been a definite and significant change in Govt.’s requirements 
which should have been communicated to each prospective contractor. 
Change in minimum lease period from 1 to 2 years, deletion of contractor 
maintenance requirement, and determination to award total quantity 
in only one category where two categories had been set forth should have 
similarly been communicated to offerors__ 1080 


Small business concerns 
Allegation regarding activity’s determination to set aside like quan- 
tities of line items for exclusive small business participation, having 
will not be considered on 


’ 


first been made after submission of proposals 
merits 


Bidder qualifications. (See BIDDERS, Qualifications) 
‘*Buying in’’ 
Legality 

In cost reimbursement situation award to offeror submitting lowest 
cost cannot be considered “buy-in” (offering cost estimate less than 
anticipated cost with expectation of increasing costs during performance) 
because agency was aware of what realistic estimate cost of contractor’s 
performance was before award and made award based on that knowledge- 
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Changes, etc. 

Recompeting procurement recommended 

Where in course of final discussion with sole offeror remaining in 
competitive range contract being negotiated has significantly changed 
from RFP under which competitive range was determined, in absence of 
compelling reason, contracting officer must take action to amend RFP 
ANG seek NeW OMNES |. ow 2. 2S oo 


Competition 
Basic ordering type agreements 
Enhancing competition 

Dept. HEW’s proposed use of basic ordering agreement type method of 
prequalifying firms to compete for requirements for studies, research and 
evaluation in exigency situations where sole source award might other- 
wise be made is not unduly restrictive of competition but may actually 
enhance competition in those limited instances. Implementation of pro- 
cedure which provides for awarding of basic ordering type agreements 
to all firms in competitive range in response to simulated procurement is 
tentatively approved 


Changes in price, specifications, etc. 

So long as offerors were advised to base production unit cost estimates 
on cumulative average costs for 241 production units, there was no 
unfair advantage in permitting one offeror, by insertion of special 
clause, to make its proposed cost contingent on accuracy of projected 
production figure, since clause makes explicit what is already implicit 
in proposal instructions. Also, model contract provision furnished to 
offerors specifically states that equitable adjustment will be made in 
production unit price for any Government change in production quantity 
affecting production unit cost- - 


Considering statements advanced by protester and procuring agency 
concerning contention that agency directed protester to raise proposed 


wage rates during negotiations to protester’s competitive disadvantage, 
it is concluded that agency’s view of negotiations—that its comments 
were in the nature of concern only over lowness of wage rates pro- 
posed—is more reasonably consistent with described events than 
protester’s version 


Contracting officer’s duty to secure 

FAA’s publication of qualification criteria in Commerce Business 
Daily to assure that only qualified firms received copies of RFTP 
appears to be unduly restrictive of competition and should be eliminated 
from future procurements in absence of appropriate justification on 
basis that prequalification of offerors is in derogation of principal tenet 
of competitive system that proposals be solicited in such manner as 
to permit maximum competition consistent with nature and extent 
of services or items to be procured 


Discussion with all offerors requirement 
Actions not requiring 
GAO does not believe agency acted unreasonably in pointing out 
by letter 24 deficiencies in protester’s technical proposal rather than 
conducting ‘‘give and take’’ oral negotiations, or in failing to negotiate 


591-730 O- 75 = 14 


1096 
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Discussion with all offerors requirement—Continued 
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further when revised proposal was also considered deficient, as there 
is no inflexible rule used in construing the requirement in 10 U.S.C. 
2304(g) for written or oral discussions, rather extent and content of 
discussions is primarily for agency determination. Furthermore, it 
would be unfair for agency to help one offeror through successive rounds 
of discussions to bring its proposal up to level of other adequate pro- 
posals where offeror’s revised proposal contains large number of un- 
corrected deficiencies resulting from offeror’s lack of competence, 
diligence or inventivene 

Use in Mission Suitability evaluation of manning and staffing guide- 
line, developed by evaluation board based on its knowledge of work 
requirements, is not improper, and its judgment in downgrading pro- 
tester’s proposal because of technician demotions and staff salary 
reductions, while proposing to substantially retain present work force, 
resulting in low skill mix and expected difficulties in personnel retention, 
is not unreasonable. Insufficient basis exists to conclude that NASA 
erred in regarding proposal deficiencies as coming within exception to 
10 U.S.C. § 2304(g) requirement for “written or oral discussions,’’ 
or that exception itself represented failure to comport with statute. 
Modified (correction) by 54 Comp. Gen. 1009 

Upon further consideration, decision is affirmed that insufficient basis 
exists to conclude NASA failed to conduct written or oral discussions 


required by 10 U.S.C. 2304(g). Controverted areas of protester’s 
proposals—low level of effort; planned demotions of technicians; and 
salary reductions of key personnel—were deficiencies, not strengths, 
ambiguities, or uncertainties, and agency could reasonably judge that 
deficiencies were not required to be discussed under circumstances 
present 


Basis of discussion 

Unsuccessful offeror’s statement that one of joint venturers and Navy 
were involved in improper discussions during negotiation process is 
unfounded, as is contention that one of joint venturers participated in 
formulation of RFP for design and construction of family housing units 
on a turnkey basis. Furthermore, there are no regulations which prohibit 
on-site contractor from competing for additional award at same 
location __ 


‘‘Meaningful’’ discussions 

While protester presents general challenge to NASA procedure of 
conducting ‘discussions’? with offerors in competitive range, with 
“negotiations” limited to definitization of contract with selected offeror, 
charging that procedure violates statutory and regulatory requirements 
for meaningful negotiation with all offerors in range and abridges re- 
quirement for common cutoff date, after review of discussions conducted 
here, and adherence to common cutoff date for proposal revisions, it 
cannot be concluded that procedures leading to selection of offeror found 
significantly superior in mission suitability, and lower in cost than 
protester, varied materially from requirements of 10 U.S.C. 2304(g) - --- 
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Proposal revisions 

Even where cost evaluation was conducted on basis of procurement 
of 100 computer terminals, when, in context of requirements contract 
(especially one not containing compensatory variation of quantity 
clause), estimated quantity becomes a contractual minimum of 100, 
there has been a definite and significant change in Govt.’s requirements 
which should have beeen communicated to each prospective contractor. 
Change in minimum lease period from 1 to 2 years, deletion of contractor 
maintenance requirement, and determination to award total quantity 
in only one category where two categories had been set forth should have 
similarly been communicated to offerors__..__...-._--_-_-----_-_- 1080 


Technical transfusion or leveling 

Air Force not required to notify other offerors of waiverof specification 
requirements prompted by competing offeror’s unique technical approach 
and to allow offerors opportunity to submit proposal revisions for 
technical evaluation pursuant to ASPR 3-805.4. As agency indicates 
offeror’s approach was breakthrough in state of art, GAO holds that 
providing other offerors opportunity to submit revised proposal would have 
improperly involved technical transfusion 

Procuring agency did not act improperly in not advising protester of 
preference for “refinements’’ design approach of successful offeror since 
agency’s statement, in response to protest concerning lack of meaningful 
technical negotiations, that it would have ‘‘violated ASPR” if it had 
influenced change in protesting offeror’s design approach indicates that 
‘technical transfusion’ of competing offeror’s superior design approach 
would have occurred 

Failure of agency in negotiated procurement to include reference to 
particular design in questions/clarifications propounded to unsuccessful 
offeror is not objectionable as GAO has held where, as here, agency is 
interested in offeror’s independent approach and there is risk of disclos- 
ing one offeror’s approach to another offeror, technical discussions may 
be curtailed 363 


Written or oral negotiations 
Failure to conduct oral discussions or written communications with 
offerors to extent necessary to resolve uncertainties relating to work 
requirements or price to be paid violates requirement for meaningful 
ROMIMUON os SO IR eee Sas Os Se ee Se oe 


Effect of negotiation procedures 

While solicitation under two-step formally advertised procurement 
provided contracting officer with authority to request additional infor- 
mation from offerors of proposals which were considered reasonably sus- 
ceptible of being made acceptable, fact that protester was not afforded 
opportunity to revise or modify its proposal was not improper since 
procuring activity reasonably determined proposal unacceptable and 
that it could not be made acceptable by clarification or additional infor- 
mation, but would require major revision 
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Exclusion of other firms 

Agency’s determination to procure sole-source on basis that item can 
be obtained from only one firm is not justified where record indicates 
that determination was predicated on preference of agency personnel 
for one particular item rather than on determination that only that 
item could satisfy agency’s minimum needs-_-__-_----.--------------- 


Impracticable to obtain 
Production methods selection 

Refusal of Air Force to consider proposal from protester for TACAN 
was not unduly restrictive of competition contrary to maximum compe- 
tition mandate of 10 U.S.C. 2304(g) where development contracts 
provided that follow-on production would be limited to development 
contractor (dual prototype method of contracting), since Air Force has 
demonstrated that such restriction was reasonably necessary to assure 
that prototype selected would meet technical and cost objectives and 
because testing of protester’s equipment could not be accomplished 
within time constraints of procurement 


Propriety 
Method of conducting negotiations 

Contrary to concept implicit in negotiated procurements and statu- 
tory requirement (10 U.S.C. 7361(c)(2) (1970)) for maximum competi- 
tion for award of ship salvage contract, evaluation of competitive 
proposals should not have involved consideraion of incumbent’s east 
coast capabilities in selecting awardee for west coast contract and should 
have recognized historical cost importance of ship husbanding in evalua- 
tion scheme 

Contention that individual tailoring by AF of statement of work in 
R&D procurement resulted in submission of noncompetitive high price 
is denied because protester did not show how individual differences in 
statement of work caused price increase attributable to differences in 
individually tailored statement of work 


Qualification program for new sources 
Award under negotiated procurement was improper where oppor- 
tunity to qualify items for procurement given to two firms was not ex- 
tended to prior sole source supplier of item even though contracting 
officials were on notice that prior supplier intended to offer substitute 
for previously furnished component 


Request for proposals closing date 
Agency’s determination to procure sole-source on basis that item can 
be obtained from only one firm is not justified where record indicates 
that determination was predicated on preference of agency personnel 
for one particular item rather than on determination that only that item 
could satisfy agency’s:minimum needs. 2. 2... 52.602 eee Lk 


Conflict of interest prohibitions 
Status of offeror 
Award of contract to national association which will evaluate work of 
its membership is not illegal, notwithstanding potential conflict of in- 
terest, since neither RFP nor FPR contains prohibition against conflict 
of interest and statutes in United States Code are not directed against 
immediate kind of situation 
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Cost, etc., data 
Availability to technical evaluation panel 
Since there is no requirement that offeror’s cost proposals be made 
available to technical evaluation panel, whose function is to evaluate 
technical merit of proposals against evaluation criteria set forth in solici- 
tation, the failure to do so provides no basis for disturbing award 


Field pricing support reports 
Contracts in excess of $100,000 

Requirement in ASPR 3-801.5(b) that field pricing support report be 
requested prior to negotiation of contract in excess of $100,000 was com- 
plied with in production cost area even though procurement contracting 
officer only requested review of offeror’s proposed escalation rate for the 
period in question, the learning curve to be applied in production, and 
the make-up of the production unit cost estimate, since ASPR 3-801.5 
(b)(3) provides that contracting officer has right to stipulate ‘‘specific 
areas for which input (field pricing support) is required.” 


Labor costs 
Direct 

Where RFP allows flexibility to offerors in developing proposals for 
site support services, apparently contemplating individual approaches, 
reasonableness of agency’s normalization in probable cost evaluation of 
certain direct labor costs is in doubt, because normalization is not keyed 
to individual approaches and may encourage inflated technical proposals. 
Modified (correction) by 54 Comp. Gen. 1009 


National Aeronautics and Space Administration procedures 
Normalization of proposed costs 

Where objections to NASA evaluation of Mission Suitability, RFP’s 
most important evaluation criterion, are not sustained, but review casts 
doubts on reasonableness of normalization of certain costs and reevalua- 
tion might increase cost differential between offerors—considering that 
source selection of higher cost offeror for award of cost-plus-award-fee 
contract is based on significant mission suitability superiority, reason- 
bleness of cost, and lack of significant cost difference among offerors— 
Source Selection Official should judge whether those doubts are of suffici- 
ent impact to justify cost reevaluation or reconsideration of selection 
decision. Modified (correction) by 54 Comp. Gen. 1009 


Price negotiation techniques , 

Negotiations with unsuccessful offeror as to system weight discrepancy 
should have, at least, indirectly made it aware that cost estimate was 
questionable; nevertheless it would have been preferable to have advised 
offerors that submitted cost proposals were considered generally unreal- 
istic and to convey specifics of cost estimate discrepancies so long as 
another offeror’s unique technical and cost approach would not be 
disclosed 


‘*Realism’’ of cost 
Elimination, without formal advice to offerors, of cost realism standard 
as applied to preproduction development costs, does not require con- 
clusion that selection of technically superior offeror, whose evaluated 
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“Realism” of cost—Continued 

unit production cost was within RFP design-to-production-cost limita- 
tion but whose development costs were high, was improper under cost 
evaluation scheme of RFP 

Cost realism evaluation which contained improper upward adjustment 
for erroneously determined omission of cost for two employees was 
not prejudicial to protester’s position for even assuming all other cost 
adjustments to protester’s proposal were erroneous with the exception 
of State tax, proper evaluation of awardee’s costs would have indicated 
that it had proposed lower realistic cost than protester 

Objection to upward NASA cost adjustment in offeror’s cost proposal, 
made because NASA perceived deficiency in offeror’s response of RFP 
spare parts formula, is untimely because record shows clear disagreement 
between offeror and agency at close of discussion, as to realism to RFP 
terms and adequacy of response thereto, and inaction by agency in 
failing to accede to protester’s objection by date established for receipt 
of revised proposals notified offeror that it must timely protest. Also, 
other objections to cost adjustments, even if sustained, do not alter 
relative ranking of offerors 

Considering statements advanced by protester and procuring agency 
concerning contention that agency directed protester to raise proposed 
wage rates during negotiations to protester’s competitive disadvantage, 
it is concluded that agency’s view of negotiations—that its comments 
were in the nature of concern only over lowness of wage rates proposed— 
is more reasonably consistent with described events than protester’s 
version 


Reasonableness of proposed cost 

Cost proposals offered on cost-reimbursement basis should be subject 
to independent cost projection to determine realism and reasonableness 
of proposed costs since evaluated costs provide sounder basis for de- 
termining most advantageous proposal 

Because of uncertainties inherent in cost-reimbursement contracting 
and fact that submitted cost proposals, separated on percentage basis by 
amount less than difference in technical scores of same proposals, were 
below Govt. cost estimate for work, argument might be advanced, as 
suggested by protester, that cost proposals were essentially equal. How- 
ever, cost proposals offered on cost-reimbursement basis should be sub- 
ject to independent cost projection to determine realism and reasonable- 
ness of proposed costs 

Where GAO previously judged probable cost evaluation to be doubt- 
ful in certain respects, actions taken by NASA source selection official— 
in considering certain cost data and reaching determination that neither 
cost reevaluation nor reconsideration of selection decision is warranted— 
are responsive to intent of GAO recommendation. Under circumstances, 
additional analysis in area of application of G&A cost rates does not 
appear to be required 


Upward cost adjustment 
Upon review, agency’s upward cost adjustments (for low skill mix, 
project management and staff costs, and G&A) were not improper since, 
based on Government cost estimate, evaluation board could properly 
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Upward cost adjustment—Continued 
compensate for deficiencies in protester’s approach. Also, no objection 
is found to downward treatment of proposed fee. Modified (correction) 
by 54 Comp. Gen. 1009 


Wages below minimum effect 

Considering statements advanced by protester and procuring agency 
concerning contention that agency directed protester to raise proposed 
wage rates, during negotiations to protester’s competitive disadvantage, it 
is concluded that agency’s view of negotiations—that its comments were 
in the nature of concern only over lowness of wage rates proposed—is 
more reasonably consistent with described events than protester’s 
version 


Cost-plus-incentive-fee contracts 
Evaluation 

Failure of procuring agency to resolve before award discrepancy 
between award price on cost-plus-incentive-fee basis of development 
contract and Government cost estimate for development work was 
inconsistent with ASPR 3-405.4(b) contemplating negotiation of real- 
istic target cost to provide incentive to contractor to earn maximum 
fee through ingenuity and effective management 


Cost-type 
Award on basis other than price 
Unsuccessful offeror’s protest based on ground that it should have been 
selected for award of cost-type contract because it proposed the lowest 
cost is denied since agency reasonably determined that technically 
superior offer was most advantageous to Government_-.___----------- 


Technical/cost justification 

Factually supported views of technical evaluation committee and 
second evaluator concerning award of cost-reimbursement contract that 
proposal, rated 5.6 percent higher in technical score than proposal of 
second-ranked offeror, was “innovative,” represented ‘‘greatest chances 
of success” of any submitted proposal, as contrasted with evaluators’ 
view that second-ranked proposal was ‘‘not as innovative,’’ reasonably 
show that evaluators considered first-ranked proposal to be technically 
superior without evidence of proscribed ‘‘gold-plating.’’ Consequently, 
views must be seen as conflicting with bare conclusions advanced by 
third evaluator, whose views prompted source selection, that proposals 


were “essentially equal;’’ that differences between proposals were not 
substantial; and that proposals offered “equal chance of program 


wv) 


success 


Cut-off date 
Common cut-off date requirement 

While protester presents general challenge to NASA procedure of 
conducting “discussions” with offerors in competitive range, with 
“negotiations” limited to definitization of contract with selected offeror, 
charging that procedure violates statutory and regulatory requirements 
for meaningful negotiation with all offerors in range and abridges 
requirement for common cutoff date, after review of discussions con- 
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Common cut-off date requirement—Continued 
ducted here, and adherence to common cutoff date for proposal revisions, 
it cannot be concluded that procedures leading to selection of offeror 
found significantly superior in mission suitability, and lower in cost than 
protester, varied materially from requirements of 10 U.S.C. 2304(g) 


Compliance with formalities 

Once requirement for meaningful negotiations has been met and best 
and final offers have been submitted, it is incumbent upon agency to 
evaluate these offers, and agency’s failure to disclose quantum of subse- 
quent cost realism adjustments, with opportunity for offerors to point 
out errors, does not constitute failure to have meaningful negotiations. 
Negotiation process cannot be indefinitely extended for purpose of 
providing offeror opportunity to take issue with cost realism analysis___- 


Reopening negotiations 
Protest that no award can be made under RFP (issued by NASA’s 
Langley Research Center for support services on a cost-plus-award-fee 
basis) because all proposals-expired 120 days after date of submission of 
original proposals, while agency concludes that proposals expire 120 days 
after receipt of best and final offers, need not be decided since all offerors, 
including protester, subsequently revived offers even if they had expired 


Discussion requirement 
Competition. (See CONTRACTS, Negotiation, Competition, Discus- 
sion with all offerors requirement) 
Reopening negotiation justification 
Where in course of final discussion with sole offeror remaining in com- 
petitive range contract being negotiated has significantly changed from 
RFP under which competitive range was determined, in absence of com- 
pelling reason, contracting officer must take action to amend RFP and 
seek new offers 


Duration, etc. 

Offeror’s purported post-closing date consent to certain contract 
clauses which were incorporated into RFP by reference and to which 
offeror had not objected in its initial proposal, did not constitute the con- 
CUCU OF GISCURSIOND 22. sala ein do cee lad oe cee eam ee boos ace ee G 


Evaluation factors 

Where cancellation of RFP is not objectionable, protest based upon 
Navy’s evaluation of particular offer is academic. But question raised 
by protest—whether RFP’s for computer leasing should contain an 
FPMR provision stating that “separate charges” will not be considered 
in evaluating offers—is of interest for future procurements. Therefore, 
question is referred to GSA so it can consider whether FPMR provision 
should be revised 


Additional factors 
Not in request for proposals 
Consideration of additional evaluation factors not contained in RFP 
was improper since prospective offerors are entitled to be advised of 
evaluation factors which will be applied to their proposals_-_---------- 
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Administrative determination 

Absent clear showing of lack of rational basis for technical judgment 
reached by procurement activity that proposed design is state-of-art 
advancement within design-to-production cost limitation of RFP, GAO, 
on record, as supplemented by comments from interested parties, finds 
no reason to question judgment exercised by activity 

Question concerning whether unsuccessful offeror’s proposal was un- 
fairly downgraded does not warrant reevaluation by our Office since 
record presents evidence in rebuttal to this contention, and determina- 
tion of relative desirability of proposal is properly function of procuring 
activity and evaluation appears to have neither been arbitrary nor ca- 
pricious; nor will GAO substitute its judgment for contracting official’s as 
to which areas should be evaluated without clear showing of unreason- 
ableness, favoritism, or violation of procurement statutes and regulations _ 

Protest by unsuccessful offeror that its proposal was unfairly evaluated 
is not substantiated where record shows there was no arbitrary abuse of 
discretion, or violation of regulation or statute by agency. Determination 
of relative desirability and technical adequacy of proposals is primarily 
function of agency which enjoys a reasonable range of discretion in evalu- 
ation and in determination of which proposal is to be accepted for award 
as in the best interest of the Government 


All offerors informed requirement 
Where reading of evaluation factors statement in NASA RFP gives 
reasonably clear indication of relative importance of various factors, 
requirement that offerors be informed of importance of cost in relation to 
technical and other factors is satisfied. Description of statement of work 
as “level of effort’’ did not establish cost as overriding evaluation factor, 
because offerors were asked to exercise flexibility and discretion in pro- 
posing support services of greater scope and complexity than those per- 
formed under predecessor contract 
Competitive advantage precluded 
Contrary to concept implicit in negotiated procurements and statu- 
tory requirement (10 U.S.C. 7361(c)(2) (1970)) for maximum competi- 
tion for award of ship salvage contract, evaluation of competitive 
proposals should not have involved consideration of incumbent’s east 
coast capabilities in selecting awardee for west coast contract and should 
have recognized historical cost importance of ship husbanding in evalua- 
URRY SRC csc ice ec es ces ar ee ee ete ees a ln cheer 


Conformability of equipment, etc. 

Technical deficiencies. (See CONTRACTS, Specifications, Con- 
formability of equipment, etc., offered, Technical deficiencies, 
Negotiated procurement) 

Cost analysis 

Normalized treatment 

NASA’s normalized treatment in probable cost analysis of costs pro- 
posed by offerors for payment of New Mexico Gross Receipts Tax is not 
objectionable, because tax and agency’s treatment of costs for tax pay- 
ment are factors applicable to all offerors, and cited state revenue ruling 
does not indicate with certainty that continuation of incumbent con- 
tractor’s privileged tax position is certain. Modified (correction) by 54 

Comp. Gen. 1009 
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Cost realism 

Because of uncertainties inherent in cost-reimbursement contracting 
and fact that submitted cost proposals, separated on percentage basis by 
amount less than difference in technical scores of same proposals, were 
below Govt. cost estimate for work, argument might be advanced, as sug- 
gested by protester, that cost proposals were essentially equal. However, 
cost proposals offered on cost-reimbursement basis should be subject to 
independent cost projection to determine realism and reasonableness of 
proposed ecste 265 ood Hes ce ee UR ee Ce 


Not prejudicial 
Cost realism evaluation which contained improper upward adjustment 
for erroneously determined omission of cost for two employees was not 
prejudicial to protester’s position for even assuming all other cost adjust- 
ments to protester’s proposal were erroneous with the exception of State 
tax, proper evaluation of awardee’s costs would have indicated that it had 
proposed lower realistic cost than protester 


Criteria 
Administrative determination 

Lacking independent technical and cost analysis of relative merits of 
competing proposals in ‘‘band 8” approaches and operational effective- 
ness of system without band 8 requirement, GAO cannot question 
agency’s decision to eliminate band 8 requirement in order to preserve 
design-to-production cost constraint or subsequent decision, based on 
possible future importance of requirement to partially restore band 8 
coverage via option technique 

In RFP setting forth Government’s best estimate of workload and 
skill requirements (115 man-years of effort) and further indicating that 
115 level is not fixed but significant deviation must be adequately ex- 
plained, award to contractor proposing 104 man-years is not improper 
since RFP places no man-year floor to limit proposers and ultimate 
determination of reasonableness and feasibility of any offeror’s proposing 
significantly less than 115 man-years is that of technical evaluators. 
Moreover, 6 of 7 proposers proposed less than 106 man-years and con- 
tractor is now performing satisfactorily at or below 104 man-year 


Contrary to ASPR 
Use of evaluation factor, dollars per quality point ratio, not indicated 
in RFP, treats cost in manner other than offerors were led to believe 
upon reading § 1C.14 “Evaluation Criteria,’ and therefore, is in contra- 
vention of ASPR § 3-501 which requires full disclosure in RFP of 
method of evaluation 


Record v. conclusions 
Because no indication has been furnished of reasoning process under- 
lying conclusions advanced by third evaluator, whose views prompted 
questioned source selection and conflicted with technical evaluation 
committee’s views, present record does not justify conclusions reached _- 


Responsiveness of proposal 
GAO examination of technical and price evaluation of awardee’s 
proposal indicates evaluation was reasonable and in accord with stated 
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evaluation criteria. Although selected design has no operational history 
or actual cost basis, and has yet to undergo testing procedure, RFP 
contemplated development contract, including testing thereunder, and 
did not require item to have been aircraft tested. Furthermore, GAO 
finds record supports agency’s conclusion that successful offeror’s low 
price is reasonable because of unique design, type of materials used, and 
employment of low cost production processes; also, Canadian Commer- 
cial Corporation certified reasonableness of awardee’s prices pursuant to 
ASPR 6-506 


Data, rights, etc. 
Technical transfusion 

Air Force not required to notify other offerors of waiver of specification 
requirements prompted by competing offeror’s unique technical approach 
and to allow offerors opportunity to submit proposal revisions for tech- 
nical evaluation pursuant to ASPR 3-805.4. As agency indicates of- 
feror’s approach was breakthrough in state of art, GAO holds that pro- 
viding other offerors opportunity to submit revised proposal would have 
improperly involved technical transfusion 


Erroneous evaluation 
Alleged 
Contention that awarc to offeror who received greatest number of 


points upon technical evaluation was improper because scores of only 
one of five panel members clearly favored that offeror’s proposal is with- 
out merit since function of technical evaluation panel is to score proposals 
in terms of evaluation factors set forth in solicitation and not to arrive at 
consensus as to which offeror should receive award. Since source selection 
authority had information regarding individual as well as total scores, 
determination to award on basis of highest total point score and lowest 
price was mot imipronere: cies ote Be Se) et 2 eee 


Factors other than price 
Greatest value to Government 
Unsuccessful offeror’s protest based on ground that it should have been 
selected for award of cost-type contract because it proposed the lowest 
cost is denied since agency reasonably determined that technically su- 
perior offer was most advantageous to Government 


Relative importance of price 
RFP which failed to list relative importance of price vis-a-vis listed 
evaluation factors should be amended where record indicates such failure 
resulted in prejudice to competing offerors_____.......-.------------- 


Technical acceptability 
GAO does not believe agency acted unreasonably in pointing out by 
letter 24 deficiencies in protester’s technical proposal rather than con- 
ducting ‘‘give and take” oral negotiations, or in failing to negotiate 
further when revised proposal was also considered deficient, as there is no 
inflexible rule used in construing the requirement in 10 U.S.C. 2304(g) 
for written or oral discussions, rather extent and content of discussions is 





1192 INDEX DIGEST 


CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Factors other than price—Continued 
Technical acceptability—Continued 

primarily for agency determination. Furthermore, it would be unfair for 
agency to help one offeror through successive rounds of discussions to 
bring its proposal up to level of other adequate proposals where offeror’s 
revised proposal contains large number of uncorrected deficiencies re- 
sulting from offeror’s lack of competence, diligence or inventivene 

Although GAO recognizes that cost should be considered in deter- 
mining most advantageous proposal in negotiated procurement, pro- 
tester’s proposal was properly rejected as technically unacceptable 
even though proposed cost was low 

Elimination, without formal advice to offerors, of cost realism standard 
as applied to preproduction development costs, does not require con- 
clusion that selection of technicaliy superior offeror, whose evaluated 
unit production cost was within RFP design-to-production-cost limita- 
tion but whose development costs were high, was improper under cost 
evaluation scheme of RFP 

In view of agency’s primary responsibility with respect to determina- 
tions of highly technical nature, GAO will not disturb award where 
record reasonably supports administrative determination that successful 
offeror’s technical approach was best operational and most cost effective 


Manning requirements 
Dollar/hour ratio 
Where RFP requires offeror’s dollar/hour ratio to exceed offeror’s 
basic labor expense, offer containing dollar/hour of $3.77 and basic 
labor expense of $3.41 is acceptable 


Government estimated basis 

Low offer for mess attendant services which proposed use of 64.5 
percent of Government’s estimate without presenting detailed justifica- 
tion required by RFP as to why offeror could perform at that level was 
improperly accepted; fact that incumbent contractor submitted offer 
of 73.9 percent of estimate, that Small Business Administration repre- 
sentative felt offeror could perform at that level, and that offeror was 
successful subcontractor at another base does not constitute contem- 
plated justification 


Propriety 

Use in Mission Suitability evaluation of manning and staffing guide- 
line, developed by evaluation board based on its knowledge of work 
requirements, is not improper, and its judgment in downgrading pro- 
tester’s proposal because of technician demotions and staff salary 
reductions, while proposing to substantially retain present work force, 
resulting in low skill mix and expected difficulties in personnel retention, 
is not unreasonable. Insufficient basis exists to conclude that NASA 
erred in regarding proposal deficiencies as coming within exception of 10 
U.S.C. § 2304(g) requirement for ‘‘written or oral discussions,” or that 
exception itself represented failure to comport with statute. Modified 
(correction) by 54 Comp. Gen. 1009 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Method of evaluation 
Technical evaluation panel 

Since appointment of panel members on the technical evaluation 
panel is matter within administrative discretion of agency, lack of parents’ 
representation does not provide basis for objection to award of contract_ 


Technical proposals 

Because no indication has been furnished of reasoning process under- 
lying conclusions advanced by third evaluator, whose views prompted 
questioned source selection and conflicted with technical evaluation 
committee’s views, present record does not justify conclusions reached_ 

Since substantial justification for conclusions reached by third 
evaluator, whose views prompted source selection, may exist, recom- 
mendation is made that Secretary of Transportation ascertain reasons 
for conclusions. If investigation shows that conclusions reached are not 
rationally supported, in light of contrary views advanced by technical 
evaluation committee, further recommendation is made that awarded 
contract be terminated for convenience and awarded to protester, 
provided: (1) cost savings, in award to lower-ranked technical offeror, 
upon reflection and consideration of GAQO-expressed views, are con- 
sidered insubstantial; (2) protester agrees to accept award on terms and 
conditions finally proposed; and (3) protester agrees to meet any con- 
gressionally imposed deadlines for completion of study 


Options 


Procedural validity of option technique in development contract is 
unquestionable, since ASPR 1-1501 specifically provides for use of 
appropriate option provision in research and development contracts, 
and ASPR 1-1504(c), (d), and (e), contrary to contention of protesting 
concern, provide that options are to be evaluated only if, unlike the 
subject procurement, the Government intends to exercise option at time 
of award or if contract is fixed-price 


Price in excess of RFP ceiling 

Contract should not have been awarded to offeror who quoted option 
price in excess of ceiling in RFP, since it was prejudicial to other offerors 
and coatrary to best interests of Government, and therefore, negotiations 
should be reopened to either cure deviation in accepted proposal or to 
issue amendment to RFP deleting option price ceiling, notwithstanding 
action will amount to auction technique, as GAO does not believe that 
improper award must be allowed to stand solely to avoid implications of 
auction situation. Modified by 54 Comp. Gen. 5 


Point rating 
Evaluation guidelines 

Statement that awardee was given quality points for areas of proposal 
containing errors is unfounded as record shows that all proposal defi- 
ciencies were rectified during discussions and that awardee was down- 
graded in areas where its proposal was less desirable than others sub- 
mitted, moreover, unsubstantiated allegation that awardee received 
extra quality points for proposal presentation is not supported by record, 
and therefore, cannot be accepted 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Point rating—Continued 
Evaluation guidelines—Continued 


Contention that award to offeror who received greatest number of 
points upon technical evaluation was improper because scores of only 
one of five panel members clearly favored that offeror’s proposal is with- 
out merit since function of technical evaluation panel is to score pro- 
posals in terms of evaluation factors set forth in solicitation and not to 
arrive at consensus as to which offeror should receive award. Since 
source selection authority had information regarding individual as well 
as total scores, determination to award on basis of highest total point 
score and lowest price was not improper 


Propriety of evaluation 

Statement that awardee was given quality points for areas of proposal 
containing errors is unfounded as record shows that all proposal de- 
ficiencies were rectified during discussions and that awardee was down- 
graded in areas where its proposal was less desirable than others sub- 
mitted, moreover, unsubstantiated allegation that awardee received 
extra quality points for proposal presentation is not supported by record, 
and therefore, cannot be accepted 

Protester’s allegation of an inconsistency between technical point 
score and narrative portion of selection statement is unfounded because 
source selection statement is amply justified in light of the assigned 
TOCRMAI ING TAINO oo oe ae eine Saree 


Price elements for consideration 
Cost estimates 

On procurement record showing that protesting offeror’s cost pro- 
posal, encompassing cost elements that are required to be examined under 
procedures for cost analysis set forth in ASPR 3-807.2(c), was analysed 
by evaluators in arriving at offeror’s rating in cost area; that during 
course of negotiations several inquiries were made of protesting concern 
about cost proposal; and that consideration was given to reports sub- 
mitted by field pricing support activities, GAO cannot conclude there 
was failure to achieve minimum standard of cost analysis under cited 
regulation 

Negotiations with unsuccessful offeror as to system weight discrepancy 
should have, at least, indirectly made it aware that cost estimate was 
questionable; nevertheless it would have been preferable to have ad- 
vised offerors that submitted cost proposals were considered generally 
unrealistic and to convey specifics of cost estimate discrepancies so 
long as another offeror’s unique technical and cost approach would not 
be disclosed 

Cost proposals offered on cost-reimbursement basis should be subject 
to independent cost projection to determine realism and reasonableness 
of proposed costs since evaluated costs provide sounder basis for de- 
termining most advantageous proposal 

NASA’s normalized treatment in probable cost analysis of costs 
proposed by offerors for payment of New Mexico Gross Receipts Tax 
is not objectionable, because tax and agency’s treatment of costs for 
tax payment are factors applicable to all offerors, and cited State revenue 
ruling does not indicate with certainty that continuation of incumbent 
contractor’s privileged tax position is certain. Modified (correction) 
by 54 Comp. Gen. 1009 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Price elements for consideration—Continued 
Cost estimates—Continued 


Protest by unsuccessful offeror that its proposal was unfairly evaluated 
is not substantiated where record shows there was no arbitrary abuse 
of discretion, or violation of regulation or statute by agency. Deter- 
mination of relative desirability and technical adequacy of pro- 
posals is primarily function of agency which enjoys a reasonable range 
of discretion in evaluation and in determination of which proposal is 
to be accepted for award as in the best interest of the Government- -__- 

Where GAO previously judged probable cost evaluation to be doubt- 
ful in certain respects, actions taken by NASA source selection official— 
in considering certain ¢ost data and reaching determination that neither 
cost reevaluation nor reconsideration of selection decision is warranted— 
are responsive to intent of GAO recommendation. Under circumstances, 
additional analysis in area of application of G&A cost rates does not 
appear to be required 


Dollar/hour ratio 
Where RFP requires offeror’s dollar/hour ratio to exceed offeror’s 
basic labor expense, offer containing dollar/hour of $3.77 and basic 
labor expense of $3.41 is acceptable 


Price primary consideration 
Prudent offeror in negotiated procurement should have realized that, 
in accordance with RFP direction for offerors to submit proposals on 


most favorable terms from technical and cost considerations, price, 
especially with regard to fixed-price award ultimately selected, would 
still have significant importance in selecting proposed contractor, not- 
withstanding prior agency expressions of concern about lowness of wage 
rates proposed by offeror for cost-type award contemplated earlier in 
procurement 


Prior experience 
While protester contends that agency is prejudiced against it because 
of agency’s past actions and alleged conflict of interest on part of agency 
employees, record indicates no bias on agency’s part in evaluation of 
proposals or selection of awardee. Moreover, claims of similar nature 
previously have been investigated by Department of Justice and it 
appears no grounds existed for prosecution 


Propriety of evaluation 

GAO examination of technical and price evaluation of awardee’s 
proposal indicates evaluation was reasonable and in accord with stated 
evaluation criteria. Although selected design has no operational history 
or actual cost basis, and has yet to undergo testing procedure, RFP 
contemplated development contract, including testing thereunder, and 
did not require item to have been aircraft tested. Furthermore, GAO 
finds record supports agency’s conclusion that successful offeror’s low 
price is reasonable because of unique design, type of materials used, 
and employment of low cost production processes; also, Canadian Com- 
mercial Corporation certified reasonableness of awardee’s prices pursuant 
to ASPR 6-506 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Propriety of evaluation—Continued 

Rejection of revised proposal is not improper since determination as 
to whether proposal is technically acceptable is primarily matter for 
administrative discretion and record does not show agency conclusion 
that protester’s proposed approach contains deficiencies which present 
unacceptable risk that proposed system would not meet desired standards 
is unreasonable 

Question concerning whether unsuccessful offeror’s proposal was unfairly 
downgraded does not warrant reevaluation by our Office since record 
presents evidence in rebuttal to this contention, and determination of 
relative desirability of proposal is properly function of procuring activity 
and evaluation appears to have neither been arbitrary nor capricious; 
nor will GAO substitute its judgment for contracting official’s as to which 
areas should be evaluated without clear showing of unreasonableness, 
favoritism, or violation of procurement statutes and regulations_ ----- 


Standard items 
Normalization of prices 

Where objections to NASA evaluation of Mission Suitability, RFP’s 
most important evaluation criterion, are not sustained, but review casts 
doubts on reasonableness of normalization of certain costs and reevalua- 
tion might increase cost differential between offerors—considering that 
source selection of higher cost offeror for award of cost-plus-award-fee 
contract is based on significant mission suitability superiority, reason- 
ableness of cost, and lack of significant cost difference among offerors— 
Source Selection Official should judge whether those doubts are of suf- 
ficient impact to justify. cost reevaluation or reconsideration of selection 
decision. Modified (correction) by 54 Comp. Gen. 1009 


Superior product offered 

Absent clear showing of lack of rational basis for technical judgment 
reached by procurement activity that proposed design is state-of-art 
advancement within design-to-production cost limitation of RFP, GAO, 
on record, as supplemented by comments from interested parties, finds 
no reason to question judgment exercised by activity 

Unsuccessful offeror’s protest (based on ground that it should have been 
selected for award of cost-type contract because it proposed the lowest 
cost is denied since agency reasonably determined that technically 
superior offer was most advantageous to Government 


Tax benefits 

NASA’s normalized treatment in probable cost analysis of costs pro- 
posed by offerors for payment of New Mexico Gross Receipts Tax is 
not objectionable, because tax and agency’s treatment of costs for tax 
payment are factors applicable to all offerors, and cited State revenue 
ruling does not indicate with certainty that continuation of incumbent 
contractor’s privileged tax position is certain. Modified (correction) by 
54 Comp. Gen. 1009 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Timeliness of consideration 

GAO finds no evidence in record to support allegation that Air Force 
aided other offerors in price revisions or that such revisions resulted 
from other than proper negotiation process. Although protester con- 
tends time extension for award was made to benefit awardee, record 
indicates Air Force needed additional time to evaluate proposal revi- 
sions submitted pursuant to negotiations with all offerors 


Wage rates 

Considering statements advanced by protester and procuring agency 
concerning contention that agency directed protester to raise proposed 
wage rates during negotiations to protester’s competitive disadvantage, 
it is concluded that agency’s view of negotiations—that its comments 
were in the nature of concern only over lowness of wage rates proposed— 
is more reasonably consistent with described events than protester’s 
version 


Field pricing support reports 
Contracts in excess of $100,000 

Requirement in ASPR 3-801.5(b) that field pricing support report be 
requested prior to negotiation of contract in excess of $100,000 was 
complied with in production cost area even though procurement con- 
tracting officer only requested review of offeror’s proposed escalation 
rate for the period in question, the learning curve to be applied in pro- 
duction, and the make-up of the production unit cost estimate, since 
ASPR 3-801.5(b)(3) provides that contracting officer has right to 
stipulate ‘specific areas for which input (field pricing support) is re- 
quired” 


Manning requirements 
Evaluation. (Seé CONTRACTS, Negotiation, Evaluation factors, 
Manning requirements) 
Novation agreements 
Effect on offers or proposals 
While provisions of anti-assignment statutes are not applicable to 
assignment of proposals, rationale for position that transfer or assign- 
ment of proposals is prohibited unless such transfer is effected by opera- 
tion of law to legal entity which is complete successor in interest to 
original offeror is analogous to that of such statutes and “‘by operation 
of law” should be interpreted as including by merger, corporate reorgani- 
zation, sale of an entire business, or that portion of business embraced by 
proposal, or other means not barred by anti-assignment statutes- ----- 


Offers or proposals 
Assignments 
Where protester attempted to substitute itself as offeror of proposai 
submitted by other firm before contract award, contracting officer did not 
act unreasonably in refusing to allow substitution although protester 
could have been recognized as successor in interest in light of all 
GURU NRO cee Soa ae oa ah ee aaa sia eae 


Best and final 
Once requirement for meaningful negotiations has been met and best 
and final offers have been submitted, it is incumbent upon agency to 


591-730 O = 75 - 15 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Best and final—Continued 
evaluate these offers, and agency’s failure to disclose quantum of sub- 
sequent cost realism adjustments, with opportunity for offerors to point 
out errors, does not constitute failure to have meaningful negotiations. 
Negotiation process cannot be indefinitely extended for purpose of 
providing offeror opportunity to take issue with cost realism analysis__-__ 


Additional round 

Protest that no award can be made under RFP (issued by NASA’s 
Langley Research Center for support services on a cost-plus-award-fee 
basis) because all proposals expired 120 days after date of submission 
of original proposals, while agency concludes that proposals expire 120 
days after receipt of best and final offers, need not be decided since all 
offerors, including protester, subsequently revived offers even if they 
had expired 


Deviations 
Informal v. substantive 

Contract should not have been awarded to offeror who quoted option 
price in excess of ceiling in RFP, since it was prejudicial to other offerors 
and contrary to best interests of Government, and therefore, negotiations 
should be reopened to either cure deviation in accepted proposal or to 
issue amendment to RFP deleting option price ceiling, notwithstanding 
action will amount to auction technique, as GAO does not believe that 
improper award must be allowed to stand solely to avoid implications of 
auction situation. Modified by 54 Comp. Gen. 521 

Offeror’s purported post-closing date consent to certain contract 
clauses which were incorporated into RFP by reference and to which 
offeror had not objected in its initial proposal, did not constitute the 
conduct of discussions 

In RFP setting forth Government’s best estimate of workload and skill 
requirements (115 man-years of effort) and further indicating that 115 
level is not fixed but significant deviation must be adequately explained, 
award to contractor proposing 104 man-years is not improper since RFP 
places no man-year floor to limit proposers and ultimate determination 
of reasonableness and feasibility of any offeror’s proposing significantly 
less than 115 man-years is that of technical evaluators. Moreover, 6 of 7 
proposers proposed less than 106 man-years and contractor is now per- 
forming satisfactorily at or below 104 man-year level 


Evaluation 
Conflict between evaluators 

Factually supported views of technical evaluation committee and 
second evaluator concerning award of cost-reimbursement contract 
that proposal, rated 5.6 percent higher in technical score than proposal 
of second-ranked offeror, was ‘‘innovative,’’ represented “greatest 
chances of success’ of any submitted proposal, as contrasted with 
evaluators’ view that second-ranked proposal was “not as innovative,” 
reasonably show that evaluators considered first-ranked proposal to be 
technically superior without evidence of proscribed “gold-plating.”’ 
Consequently, views must be seen as conflicting with bare conclusions 
advanced by third evaluator, whose views prompted source selection, 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Evaluation—Continued 
Conflict between evaluators—Continued 

that proposals were “essentially equal;” that differences between pro- 
posals were not substantial; and that proposals offered “‘equal chance of 
program success.” 


Mess attendant services 
Man-hour estimates 

Low offer for mess attendant services which proposed use of 64.5 
percent of Government’s estimate without presenting detailed justi- 
fication required by RFP as to why offeror could perform at that level 
was improperly accepted; fact that incumbent contractor submitted 
offer of 73.9 percent of estimate, that Small Business Administration 
representative felt offeror could perform at that level, and that offeror 
was successful subcontractor at another base does not constitute con- 
templated justification 

In Navy mess attendant solicitation, where successful offeror proposes 
to use 64.5 percent of Government estimate with no justification as to 
why job can be performed at that level and contracting officer admits 
that if there were more time available for negotiations Government 
estimate might have been in need of downward revision, under ASPR 
§ 3-805.4(c) (DPC #110, May 30, 1973) failure to reopen negotiation on 
amended estimate coupled with award on basis of unsubstantiated low 
offer requires that contract be terminated for convenience of 
Government 


Prequalification of offerors 
Basic ordering type agreements 
Approval 

Dept. HEW’s proposed use of basic ordering agreement type method 
of prequalifying firms to compete for requirements for studies, research 
and evaluation in exigency situations where sole source award might 
otherwise be made is not unduly restrictive of competition but may 
actually enhance competition in those limited instances. Implementa- 
tion of procedure which provides for awarding of basic ordering type 
agreements to all firms in competitive range in response to simulated 
procurement is tentatively approved 


Restrictive of competition 

FAA’s publication of qualification criteria in Commerce Business Daily 
to assure that only qualified firms received copies of RFTP appears to be 
unduly restrictive of competition and should be eliminated from future 
procurements in absence of appropriate justification on basis that pre- 
qualification of offerors is in derogation of principal tenet of competitive 
system that proposals be solicited in such manner as to permit maximum 
competition consistent with nature and extent of services or items to be 
procured 


Prices 
Unprofitable 
No provision of law prevents award of contract to low offeror even 
though quoted prices may be unrealistically low or result in unprofitable 
contract 
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Negotiation—Continued 

Offers or proposals—Continued 

Qualifications of offerors 
Experience 

Since phrase “similar or related” as used in “Qualifications” evalua- 
tion standard of RFP permits rational interpretation that phrase means 
similar experience from “functional or operational’’ viewpoint as well as 
similar experience from purely ‘‘content” viewpoint, ‘Qualifications’ 
rating given successful offeror, which lacked similar ‘‘content’’ experi- 
ence but possessed similar “functional” experience, cannot be questioned_ 


Revisions 
Evaluation 

Rural electric cooperatives, acting pursuant to “Informal Competitive 
Bidding” procedures approved by REA, were not obligated to evaluate 
revised proposal submitted by higher of two offerors after cooperatives 
inquired about possible reduction in price. Moreover, it appears that 
even had revised proposal been evaluated, selection of contractor would 
not have been affected 


Substitute offeror 
Where protester attempted to substitute itself as offeror of proposal 
submitted by other firm before contract award, contracting officer did 
not act unreasonably in refusing to allow substitution although protester 
could have been recognized as successor in interest in light of all 
CiNCUMBIENGES = qo 226 5S Se pete oe ea ese ema wa ce aeeuk 


Unbalanced 
Not automatically precluded 
Upon confirmation of apparently unbalanced offer for preparation of 
technical publication data, acceptance is proper, as fact that offer may be 
unbalanced does not render it unacceptable nor of itself invalidate award 
of contract to low offeror in absence of evidence of irregularity or sub- 
stantial doubt that award will in fact result in lowest cost to 
WOVOriaiont . so soos eee = Oe ee el ide ieee See Oe eo es ee rere 


Preward surveys 
Favorable 
Contracting officer did not arbitrarily determine firm to be responsible, 
although it was undergoing Chapter XI arrangement, in view of favorable 
preaward surveys concluding that firm had financial and other resources 
adequate for performance of the contract 


Prices 
“‘Buy-ins”’ 

GAO examination of technical and price evaluation of awardee’s pro- 
posal indicates evaluation was reasonable and in accord with stated 
evaluation criteria. Although selected design has no operational history 
or actual cost basis, and has yet to undergo testing procedure, RFP con- 
templated development contract, including testing thereunder, and did 
not require item to have been aircraft tested. Furthermore, GAO finds 
record supports agency’s conclusion that successful offeror’s low price 
is reasonable because of unique design, type of materials used, and 
employment of low cost production processes; also, Canadian Commer- 
cial Corporation certified reasonableness of awardee’s prices pursuant 
to ASPR 6-506 
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CONTRACTS—Continued 
Negotiation—Continued 
Prices—Continued 
Dollar/hour ratio 
Where RFP requires offeror’s dollar/hour ratio to exceed offeror’s 
basic labor expense, offer containing dollar/hour of $3.77 and basic labor 
expense of $3:41 is acceptable.02 2.2264 22 2 ee A ee eae 


Reduction 
Low offeror’s substantial reduction of original prices following negotia- 
tions provides no reasonable basis to conclude that offeror was supplied 
with additional information by agency, for it is not uncommon for 
offerors to offer substantial price reductions in final stages of negotiations, 
even without change in Government’s requirements____-__________-_- 


Pricing data. (See CONTRACTS, Negotiation, Cost, etc., data) 
Public exigency 
Competition sufficiency 

Notwithstanding informality of Forest Service’s methods of negotiating 
procurement under public exigency exception, including failure to con- 
tact potential supplier, award was not improper. See B-178693, Sep- 
tember 14, 1973, which permitted reasonable restriction of number of 
potential competitors by virtue of circumstances of urgency. Moreover, 
Forest Service viewed our earlier decision in matter as temporarily not 
declaring its specification to be restrictive and unreasonably precluding 
use of protester’s helicopter 


Reopening 
Recommendation withdrawn 


Recommendation in 54 Comp. Gen. 16 that negotiations be reopened 
to either cure deviation in accepted proposal or to issue amendment to 
RFP deleting option price ceiling is withdrawn in light of contracting 
agency’s position that to do so would not be in best interests of Govern- 
ment based upon significant termination costs___.__________--------- 


Requests for proposals 
Administrative determination 
Good faith 

Claim for recovery of $3,530 in proposal preparation, preaward and 
cancellation costs based on allegation that issuance of RFP for air condi- 
tioners was arbitrary, since Govt. knew similar units were available 
from another agency’s inventory, is denied, since no evidence is found 
showing solicitation was issued in bad faith; and, even if judged by 
reasonable basis standard, contracting officer’s unequivocal statement 
that he had no indication when RFP was issued that settlement of dispute 
was in prospect, which would have effect of making available default 


Advance release 
Prejudicial 

Release of draft RFP for marine salvage and ship husbanding contract 
to incumbent contractor approximately 5 months before other com- 
petitors received official RFP, resulting in incumbent’s sole knowledge 
of approximate weights of evaluation criteria in violation of ASPR 
1-1004(b) and 3-501(a); and consideration of criteria not stated in 
RFP, which were unequally applied to favor incumbent results in 
appearance of partiality which calls for recommendation that contract 
be terminated 
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Requests for proposals—Continued 

Amendment 
Equal competitive basis for all offerors 

Where, after receipt of proposals, procurement agency decides that 
it has a preference for a particular approach to satisfy its needs, RFP 
should be amended to afford all offerors an equal opportunity to revise 


their proposals and to participate in meaningful negotiations. See 
ASP R: $b 28004 CTE) ooo occ ceaceehs sence sw osnses. sete 


Propriety 

Contract should not have been awarded to offeror who quoted option 
price in excess of ceiling in RFP, since it was prejudicial to other offerors 
and contrary to best interests of Government, and therefore, negotiations 
should be reopened to either cure deviation in accepted proposal or to 
issue amendment to RFP deleting option price ceiling, notwithstanding 
action will amount to auction technique, as GAO does not believe that 
improper award must be allowed to stand solely to avoid implications 
of auction situation. Modified by 54 Comp. Gen. 521 


Protest 
Where offeror submitted initial basic proposal conforming to RFP 
and initial alternate proposals taking exception to RFP requirement, 
protest filed after rejection of alternate proposals—seeking amendment 
of RFP to eliminate stated requirement—is untimely, because protests 
against apparent improprieties in RFP must be filed prior to closing date 
for receipt of initial proposals 


Basic ordering type agreements 

Dept. HEW’s proposed use of basic ordering agreement type method of 
prequalifying firms to compete for requirements for studies, research 
and evaluation in exigency situations where sole source award might 
otherwise be made is not unduly restrictive of competition but may 
actually enhance competition in those limited instances. Implementation 
of procedure which provides for awarding of basic ordering type agree- 
ments to all firms in competitive range in response to simulated procure- 
ment is tentatively approved 


Buy American Act 
Restriction not for application 
Canadian offeror 

Protest that proposal offering listed Canadian end product should 
have been evaluated pursuant to Buy American Act restrictions is 
denied because regulations implementing Act provide for waiver with 
respect to listed Canadian end products and GAO has previously 
upheld DOD’s discretion in effecting waiver of restrictions and listing 
products; moreover, action of Canadian Commercial Corporation in 
submitting offer for Canadian supplier was proper under regulation. 
In view of Congressional cognizance of Agreements between DOD and 
Canadian counterpart waiving Act’s restrictions, and as Agreement 
covers matter concerning U.S.-Canadian relations, it is inappropriate 
for GAO to question regulations’ propriety 
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Requests for proposals—Continued 

Cancellation 

Allegation that cancellation of RFP was arbitrary because air con- 
ditioners obtained from another agency’s inventory were manufactured 
under different specifications and would not meet Govt.’s needs without 
modifications does not justify recovery of proposal preparation and re- 
lated costs, since explicit judicial recognition of right to recover proposal 
expenses in such circumstances appears to be lacking, and in any event 
cancellation was not made in bad faith or arbitrarily or capriciously, 
since contracting officer found that modified inventory units would meet 
requirements and right to reject all offers on unneeded supplies is well 
established 

Before canceling an RFP involving lease of computer equipment, 
Navy had ascertained that alternative source of supply within Govt. 
might be available at lower cost. This would eliminate need for supplies 
being procured under RFP. Record supports reasonableness of canceling 
RFP, even though at time of cancellation alternative source had not 
yet become available to Navy 


Defective 
Evaluation factors 
Use of evaluation factor, dollars per quality point ratio, not indicated 
in RFP, treats cost in manner other than offerors were led to believe 
upon reading §1C.14 ‘Evaluation Criteria,” and therefore, is in con- 
travention of ASPR § 3-501 which requires full disclosure in RFP of 
method of evaluation 


Deficient 
Even though deficiencies exist in RFP, any possible prejudice caused 
by deficiencies is only speculative and question whether awardee would 
have been other than party selected cannot be appropriately resolved; 
moreover, given nature and state of procurement, termination for con- 
venience would not be economically feasible at this time 


Evaluation criteria 

So long as offerors were advised to base production unit cost estimates 
on cumulative average costs for 241 production units, there was no 
unfair advantage in permitting one offeror, by insertion of special 
clause, to make its proposed cost contingent on accuracy of projected 
production figure, since clause makes explicit what is already implicit 
in proposal instructions. Also, model contract provision furnished to 
offerors specifically states that equitable adjustment will be made in 
production unit price for any Government change in production quantity 
SmeCtNe PHOGNEUON: UNE CONG. . 22055255 225s ce cece le ns aeuee- 


Expiration date 

Protest that no award can be made under RFP (issued by NASA’s 
Langley Research Center for support services on a cost-plus-award-fee 
basis) because all proposals expired 120 days after date of submission 
of original proposals, while agency concludes that proposals expire 120 
days after receipt of best and final offers, need not be decided since all 
offerors, including protester, subsequently revived offers even if they 
had expired 
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CONTRACTS—Continued 

Negotiation—Continued 

Requests for proposals—Continued 

Expiration date—Continued 

Award under negotiated procurement was improper where oppor- 
tunity to qualify items for procurement given to two firms was not 
extended to prior sole source supplier of item even though contracting 
officials were on notice that prior supplier intended to offer substitute 
for previously furnished component 


Master agreement 
Use of list 

Dept. of Agriculture’s proposed use of an annual Master Agreement 
prequalifying 10 consulting firms in each of 8 subject areas is unduly 
restrictive of competition. Unlike Qualified Products List/Qualified 
Manufacturers List-type procedures, which limit competition based 
on offeror’s ability to provide product of required type or quality, pro- 
posed procedure would preclude competition of responsible firms which 
could provide satisfactory consulting services based only upon determi- 
nation as to their qualifications compared to those of other interested 


Minimum needs requirement 
Same for all offerors 
Where, after receipt of proposals, procurement agency decides that 
it has a preference for a particular approach to satisfy its needs, RFP 
should be amended to afford all offerors an equal opportunity to revise 
their proposals and to participate in meaningful negotiations. See 
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Offer 
Additional information 

While solicitation under two-step formally advertised procurement 
provided contracting officer with authority to request additional infor- 
mation from offerors of proposals which were considered reasonably 
susceptible of being made acceptable, fact that protester was not afforded 
opportunity to revise or modify its proposal was not improper since 
procuring activity reasonably determined proposal unacceptable and 
that it could not be made acceptable by clarification or additional 
information, but would require major revision 


Omissions 
Prejudicial 
RFP which failed to list relative importance of price vis-a-vis listed 
evaluation factors should be amended where record indicates such 
failure resulted in prejudice to competing offerors_____.-_------------ 


Preparation costs 

Claim for recovery of $3,530 in proposal preparation, preaward and 
cancellation costs based on allegation that issuance of RFP for air 
conditioners was arbitrary, since Govt. knew similar units were available 
from another agency’s inventory, is denied, since no evidence is found 
showing solicitation was issued in bad faith; and, even if judged by 
reasonable basis standard, contracting officer’s unequivocal statement 
that he had no indication when RFP was issued that settlement of 
dispute was in prospect, which would have effect of making available 
default termination inventory, indicates reasonable basis for soliciting 





INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Preparation costs—Continued 


Allegation that cancellation of RPF was arbitrary because air con- 
ditioners obtained from another agency’s inventory were manufactured 
under different specifications and would not meet Govt.’s needs without 
modifications does not justify recovery of proposal preparation and 
related costs, since explicit judicial recognition of right to recover 
proposal expenses in such circumstances appears to be lacking, and in 
any event cancellation was not made in bad faith or arbitrarily or 
capriciously, since contracting officer found that modified inventory 
units would meet requirements and right to reject all offers on unneeded 
supplies is well established 

For offeror recommended for award prior to cancellation of RFP to 
recover proposal preparation costs, it must be shown that RFP was 
issued in bad faith. Where it appears Navy had reasonable basis to 
issue RFP to satisfy its needs, and record shows no bad faith, claim 
is denied. Allegations that RFP was improperly canceled provide no 
support for claim where cancellation is not found to be objectionable___ 

Costs incurred by firm in attempt to persuade agency to expand 
specifications are not properly to be considered as bid preparation costs_ 

Submission of unsolicited proposal where offeror knew that considera- 
tion of proposal was contingent upon item offered complying with agency 
requirements does not give rise to compensable bid preparation cost 
claim where agency had not advised offeror that item would meet 
agency’s needs. Expenses incurred in preparing proposal cannot be 


recouped for failure of above-noted contingency, for under circumstances, 
submission of unsolicited proposal did not give rise to any obligation to 
fairly and honestly consider proposal 


Proposal deviations 

Contract should not have been awarded to offeror who quoted option 
price in excess of ceiling in RFP, since it was prejudicial to other offerors 
and contrary to best interests of Government, and therefore, negotiations 
should be reopened to either cure deviation in accepted proposal or to 
issue amendment to RFP deleting option price ceiling, notwithstanding 
action will amount to auction technique, as GAO does not believe that 
improper award must be allowed to stand solely to avoid implications of 
auction situation. Modified by 54 Comp. Gen. 521 


Disqualification of offeror 

GAO does not believe agency acted unreasonably in pointing out by 
letter 24 deficiencies in protester’s technical proposal rather than con- 
ducting “give and take” oral negotiations, or in failing to negotiate 
further when revised proposal was also considered deficient, as there is 
no inflexible rule used in construing the requirement in 10 U.S.C. 2304(g) 
for written or oral discussions, rather extent and content of discussions 
is primarily for agency determination. Furthermore, it would be unfair 
for agency to help one offeror through successive rounds of discussions to 
bring its proposal up to level of other adequate proposals where offeror’s 
revised proposal contains large number of uncorrected deficiencies result- 
ing from offeror’s lack of competence, diligence or inventiveness---_-- -- 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Protests under 
After award 
Prior to closing date 
Protest against sole-source award which is filed prior to closing date for 
receipt of proposals is timely under 4 CFR 20.2(a), notwithstanding 
fact that contract was awarded prior to date of filing 


Burden of proof 

In general, burden is on protester to obtain such information it deems 
necessary to substantiate its case. While request for reconsideration 
alleges agency failed to fulfill promised opportunity for protester to 
participate in laundry system design and to submit competitive proposal, 
it is noted that initial protest did not specifically make such complaints. 
Assuming agency refused to release information on its requirements, 
protester should have pursued disclosure request under Freedom of 
Information Act 


Closing date 
Date for receipt of initial proposals 

Where offeror submitted initial basic proposal conforming to RFP 
and initial alternate proposals taking exception to RFP requirement, 
protest filed after rejection of alternate proposals—seeking amendment 
of RFP to eliminate stated requirement—is untimely, because protests 
against apparent improprieties in RFP must be filed prior to closing 
date for receipt of initial proposais..... 2. 5... oc econo see wee 

Timeliness 

Although untimely filed under its Interim Bid Protest Procedures and 
Standards, GAO considers protests which raise significant issues con- 
cerning procurement agency’s partiality toward incumbent to prejudice 
of other competitors for award of ship salvage contract 

Objection to upward NASA cost adjustment in offeror’s cost proposal, 
made because NASA perceived deficiency in offeror’s response to RFP 
spare parts formula, is untimely because record shows clear disagreement 
between offeror and agency at close of discussion, as to realism of RFP 
terms and adequacy of response thereto, and inaction by agency in 
failing to accede to protester’s objection by date established for receipt 
of revised proposals notified offeror that it must timely protest. Also, 
other objections to cost adjustments, even if sustained, do not alter 
PELOATIVO PAINE OF OMELORS 232 oe a Se a kote mee uwneceeee 

Objection to RFP evaluation factors made 10 months after receipt of 
initial proposals is untimely, but where issue is part of request for recon- 
sideration which has become involved in litigation before U.S. District 
Court, and suspension of litigation proceedings indicates court’s interest 
in receiving GAO decision, untimely issue is addressed on merits along 
with other issues raised by request 

Protest against refusal of agency to consider proposal for award of 
production contract from firm which, although not selected as develop- 
ment contractor, independently develops allegedly comparable product 
is timely under 4 CFR 20.2(a). Although solicitation leading to award of 
development contracts warned that production contract would be 
awarded only to development contractor, protester could not know for cer- 
tain that it would not be permitted to submit proposal until it was so 
notified after issuance of solicitation for production contract 
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CONTRACTS—Continued 

Negotiation—Continued 

Requests for proposals—Continued 

Requirements statement sufficiency 

Claim for recovery of $3,530 in proposal preparation, preaward and 
cancellation costs based on allegation that issuance of RFP for air 
conditioners was arbitrary, since Govt. knew similar units were available 
from another agency’s inventory, is denied, since no evidence is found 
showing solicitation was issued in bad faith; and, even if judged by 
reasonable basis standard, contracting officer’s unequivocal statement 
that he had no indication when RFP was issued that settlement of dis- 
pute was in prospect, which would have effect of making available 
default termination inventory, indicates reasonable basis for soliciting 
A sat al eo hh wer re he ahs a a re ea ea 


Restrictive of competition 
Although protest on basis of sole-sourcing is directed nominally against 
prime contractor, in actuality it is against restrictive requirement in 
Government RFP and is therefore within class described in section 
20.1(a) of Interim Bid Protest Procedures and Standards and for con- 
sideration by GAO 


Specification requirements 
Prudent offeror in negotiated procurement should have realized that, 
in accordance with RFP direction for offerors to submit proposals on 
most favorable terms from technical and cost considerations, price, 
especially with regard to fixed-price award ultimately selected, would still 
have significant importance in selecting proposed contractor, notwith- 
standing prior agency expressions of concern about lowness of wage 


rates proposed by offeror for cost-type award contemplated earlier 
in procurement 


Waiver 

Air Force not required to notify other offerors of waiver of specifica- 
tion requirements prompted by competing offeror’s unique technical 
approach and to allow offerors opportunity to submit proposal revisions 
for technical evaluation pursuant to ASPR 3-805.4. As agency indicates 
offeror’s approach was breakthrough in state of art, GAO holds that 
providing other offerors opportunity to submit revised proposal would 
have improperly involved technical transfusion 

Statement of work 

Air Force use of internal pamphlet designed to aid in drafting of 
statements of work is not objectionable since it is only internal adminis- 
trative document that does not affect measure of actions, which is Armed 
Services Procurement Regulation 


Submission date 
Where offeror submitted initial basic proposal conforming to RFP 
and initial alternate proposals taking exception to RFP requirement, 
protest filed after rejection of alternate proposals—seeking amendment 
of RFP to eliminate stated requirement—is untimely, because protests 
against apparent improprieties in RFP must be filed prior to closing 


Timeliness 
Protest against sole-source award which is filed prior to closing date 
for receipt of proposals is timely under 4 CFR 20.2(a), notwithstanding 
fact that contract was awarded prior to date of filing 
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CONTRACTS—Continued 
Negotiations—Continued 
Requests for proposals—Continued 
Unsolicited 
Preparation costs 
Submission of unsolicited proposal where offeror knew that consider- 
ation of proposal was contingent upon item offered complying with 
agency requirements does not give rise to compensable bid preparation 
cost claim where agency had not advised offeror that item would meet 
agency’s needs. Expenses incurred in preparing proposal cannot be 
recouped for failure of above-noted contingency, for under circumstances, 
submission of unsolicited proposal did not give rise to any obligation to 
fairly and honestly consider proposal 


Requests for quotations 
Failure to solicit 

Notwithstanding informality of Forest Service’s methods of negotiating 
procurement under public exigency exception, including failure to con- 
tact potential supplier, award was not improper. See B-178693, Septem- 
ber 14, 1973, which permitted reasonable restriction of number of po- 
tential competitors by virtue of circumstances of urgency. Moreover, 
Forest Service viewed our earlier decision in matter as temporarily not 
declaring its specification to be restrictive and unreasonably precluding 
use of protester’s helicopter 


Responsibility of offeror 
Administrative determination 
Contracting officer did not arbitrarily determine firm to be responsible, 


although it was undergoing Chapter XI arrangement, in view of favor- 
able preaward surveys concluding that firm had financial and other 
resources adequate for performance of the contract 


Sole source basis 
Broadening competition 

Factors used to justify sole-source procurement of public education 
and information programs such as: nonprofit organization’s makeup; 
fact that organization would utilize volunteers in performance; organi- 
zation’s rapport and understanding of State and local Government, 
key memberships, respected position, community support and coalition 
approach do not represent proper justification for noncompetitive pro- 
curements irrespective of fact that nonprofit organization could quote 
lower price since statutes require full and free competition consistent 
with what is being procured 

Although protest on basis of sole-sourcing is directed nominally 
against prime contractor, in actuality it is against restrictive requirement 
in Government RFP and is therefore within class described in section 
20.1(a) of Interim Bid Protest Procedures and Standards and for con- 
sideration by GAO 


Justification 
Decision is affirmed that blanket offer by protester to provide laundry 
system is insufficient to show arbitrariness of noncompetitive procure- 
ment from only source believed capable of furnishing system meeting 
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CONTRACTS—Continued 

Negotiation—Continued 

Sole source basis—Continued 

No justification 
Determinable factors 

Agency’s determination to procure sole-source on basis that item can 
be obtained from only one firm is not justified where record indicates 
that determination was predicated on preference of agency personnel for 
one particular item rather than on determination that only that item 


Requests for proposals issuance 
Contracting agency acted reasonably in restricting component of end 
item in RFP to previous manufacturer where detailed manufacturing 
drawings were not available and agency determined that it would add 
undue risk to timely completion of total procurement to allow protester 
to design product to existing data 


Specifications. (See CONTRACTS, Specifications) 
Two-step procurement 

Determination to limit 1974 utility aircraft two-step procurement to 
turboprop aircraft, based on agencies’ determination of minimum needs, 
guidance from congressional committees, and contracting officer’s belief 
that fuel shortages require procurement of more economical turboprops 
is not objectionable. Fact that protester’s turbofan jets were found most 
cost effective under 1972 canceled RFP does not demonstrate unreason- 
ableness of 1974 determination and fact that receipt of single acceptable 
offer results in sole-source procurement does not prove specifications 
were drafted to cause this result 

Though stated laundry system requirements, including need for inde- 
pendent batch processing, are questioned, agency determination of 
minimum needs is not shown to be without reasonable basis. Protester’s 
blanket offer to supply acceptable system, including proposed use of 
washer and extractor not shown to meet requirements, provides in- 
sufficient basis to question determination to procure sole-source (10 
U.S.C. § 2304(a) (10), ASPR § 3-210.2(i) (1973 ed.)) from only concern 
offering acceptable system. However, in future laundry system procure- 
ments, use of two-step advertising procedure might be desirable 


Specifications conformability. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., offered, Technical deficiencies, 
Negotiated procurement) 

Subcontracts 
Qualifications of subcontractors 

Where successful offeror submitted qualifications of two alternative 

subcontractors for evaluation with its proposal and contracting officer 
verified offeror’s ability to commit highest evaluated of two subcon- 
tractors, even though offeror had made no firm commitment to either, 
merely having obtained firm quotes from both, unlike listing of sub- 
contractor requirements in formally advertised invitations by certain 
Federal agencies, award was not improper since neither applicable 
procurement regulations nor RFP required firm subcontractor com- 
mitment or precluded proposal of alternate subcontractors and Govt. 
had right to:approve subcontractors<. -: ~~ 2.02.50 2 SS Se 468 





1210 INDEX DIGEST 


CONTRACTS—Continued 
Negotiation—Continued 


Technical acceptability of equipment, etc., offered. (See CONTRACTS, 
Specifications, Conformability of equipment, etc., offered, Technical 
deficiencies, Negotiated procurement) 


Technical evaluation panel 
Members 
Absence 
Regarding contention that importance of attending final evaluation 
was not stressed to one of five panel members who chose not to attend, 
and that incumbent contractor would have received higher technical 
score if that member had been present, nothing in record indicates that 
nature of notification given that member was different from that given 
other panel members. In view thereof, and since there is no regulation 
precluding panel’s functioning with less than all five members, no 
impropriety in conduct of technical evaluation is shown 
Appointment 
Since appointment of panel members on the technical evaluation 
panel is matter within administrative discretion of agency, lack of 


parents’ representation does not provide basis for objection to award of 
contract 


Two-step procurement 
Criteria 
While solicitation under two-step formally advertised procurement 
provided contracting officer with authority to request additional in- 
formation from offerors of proposals which were considered reasonably 


susceptible of being made acceptable, fact that protester was not afforded 
opportunity to revise or modify its proposal was not improper since 
procuring activity reasonably determined proposal unacceptable and 
that it could not be made acceptable by clarification or additional 
information, but would require major revision 
First step 
Technical approaches 

Contracting officer’s rejection of technical proposal submitted under 
first step of two-step formally advertised procurement was proper 
exercise of discretion since proposal was determined unacceptable and 
there is no evidence of record that the determination was unreasonable 
or made in bad faith. Since evaluation and overall determination of 
technical adequacy of proposal is primarily function of procuring activity, 
which will not be disturbed in absence of clear showing of unreasonable- 
ness or an abuse of discretion, judgment of agency’s technical personnel 
will not be questioned where such judgment has a reasonable basis 
merely because there are divergent technical opinions as to proposal 
acceptability 

Wage increases 

Agency’s v. protester’s version 

Considering statements advanced by protester and procuring agency 
concerning contention that agency directed protester to raise proposed 
wage rates during negotiations to protester’s competitive disadvantage, 
it is concluded that agency’s view of negotiations—that its comments 
were in the nature of concern only over lowness of wage rates proposed— 


is more reasonably consistent with described events than protester’s 
version 
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CONTRACTS—Continued 

Options 

Criteria for exercise of option 

Option provision should be corrected to: (1) warn bidders of conse- 
quences of failure to abide by its terms; (2) clarify whether requirement 
that option prices be no higher than initial quantity refers to first 
program year or each year; and (3) exclude contingency in option price 
that covers possibility that option may be exercised when costs exceed 
bid price thereby avoiding payment of premium by Govt. in cost of 
firm quantity 


Duration 
Computation 

In procurement for rental of relocatable office buildings with 2-year 
base period and three 1-year options where agency estimates that it may 
take 2 to 5 years to fund and construct more permanent facilities, 
“known requirement”’ for option years was not established nor was there 
reasonable certainty that funds would be available to permit exercise of 
options. See ASPR 1-1503 


Exercised 
Performance 
Cases dealing with agency decision to exercise option (46 Comp. Gen. 
874 (1967); B-151759, November 11, 1963) are distinguishable from 
instant case regarding whether to require performance of already exer- 
cised option 


Not to be exercised 
Negotiated procurement not justified 


‘‘Award”’ made to party after competitive negotiation by incorporating 
item in question into party’s then current contract containing option 
provision was improper—since it is incongruous for contract negotiated 
out of urgency to contain option provision. Therefore, option should not 
be exercised 


Payments 

Assignments. (See CLAIMS, Assignments, Contracts) 

Discounts. (See CONTRACTS, Discounts) 

Effect of subsequent court decisions 

Settlement agreements regarding payments for value engineering may 
not be reformed to conform with judicial interpretation of contract 
provisions in subsequent court case not involving this contractor, the 
court case not indicating that it would have retroactive effect on other 
cases 


Withholding 
Unpaid wages of employees not covered by labor stipulations 

Where primary issue before ASBCA was number of hours contractor’s 
employees worked on project and contract contained clause providing 
for disputes arising out of contract labor standards provisions being 
resolved under contract, GAO will follow ASBCA decision notwith- 
standing contrary Department of Labor opinion, since issue involved 
matter of enforcement of labor standards reserved for established con- 
tract settlement procedures of contracting agencies 
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CONTRACTS—Continued 
Price adjustment 
Extraordinary contractual relief 
Public Law 85-804 
Our Office cannot review agency’s findings under Pub. L. 85-804 since 
we are not one of Govt. agencies authorized by statute or implementing 
Executive orders to modify contracts without consideration 


Fixed-price contract 
Escalation clause 
Inclusion of price escalation clause which limited price increase to 25 
percent of original price was not done by mutual mistake since Govt. did 
not intend to compensate contractor for all increases in costs but rather 
merely intended to share the risk of possible price increase with con- 
tractor 
Rule 
Request for no-cost cancellation of contract option because of in- 
creased costs of performance not granted where alleged cause for cost 
increase due to (1) acts done by Government in its sovereign capacity 
(dollar devaluation and embargo), and (2) tremendous inflationary pres- 
sures, because contract contained no basis for such cancellation. More- 
over, mere fact that contract performance becomes burdensome or even 
results in loss due to unanticipated rises in material costs does not en- 
title fixed-price contractor to relief 
Where a contractor has entered into a fixed price contract with the 
Government and there is a subsequent increase in transportation ex- 
penses as a result of a freight rate increase, the contractor and not the 
Government must bear the increased expense 
Privity 
Subcontractors 
Award ‘‘for’’ Government 
As matter of policy, GAO generally will not consider protests against 
awards of subcontracts by prime contractors, even where prime con- 
tract is of cost-reimbursement type, whether or not subcontract has been 
awarded. However, GAO will consider subcontract protests where prime 
contractor is acting as Government’s purchasing agent; Government’s 
active or direct participation in subcontractor selection has net effect 
of causing or controlling potential subcontractors’ rejection or selection, 
or of significantly limiting subcontractor sources; fraud or bad faith 
in Government’s approval of subcontract award is shown; subcontract 


award is ‘for’? Government; or agency requests advance decision. 51 
Comp Gen. 803, modified 


Protests 

Abeyance pending court action 

Consideration nonetheless by General Accounting Office 

Where issues involved in request for reconsideration are before court 
of competent jurisdiction, decision on reconsideration generally will not 
be issued. However, since parties consented to issuance of TRO, after 
receiving assurance that decision on reconsideration would be issued 
expeditiously within period of contemplated restraining order, and court 
was fully aware of both pendency of reconsideration and commitment 


to issue decision before expiration of TRO, decision on reconsideration 
is issued 
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CONTRACTS—Continued 
Protests—Continued 


Abeyance pending court action—Continued 
Consideration nonetheless by General Accounting Office—Continued Page 

Objection to RFP evaluation factors made 10 months after receipt 
of initial proposals is untimely, but where issue is part of request for 
reconsideration which has become involved in litigation before U.S. 
District Court, and suspension of litigation proceedings indicates 
court’s interest in receiving GAO decision, untimely issue is addressed 
on merits along with other issues raised by request 


Temporary restraining order 

Even though many issues involved in subcontract protest are before 
court of competent jurisdiction, GAO will still render decision, since 
temporary restraining order (TRO) issued by court clearly contem- 
plates GAO decision in matter. However, as matter of policy, decision 
will not consider merits of subcontract protest. Court was made fully 
cognizant of this possibility prior to TRO’s issuance 

Even though subcontracting methods of Government prime contrac- 
tor, who is not purchasing agent, are generally not subject to statutory 
and regulatory requirements governing Government’s direct procure- 
ments, contracting agency should not approve subcontract award if, 
after thorough consideration of particular facts and circumstances, 
responsible Government contracting officials find that proposed award 
would be prejudicial to interests of Government. ‘Federal norm’’ is 
frame of reference guiding agency’s determinations as to reasonable- 
ness of prime contractor’s procurement process, although propriety and 


necessity of variation from details of ‘‘Federal norm”’ is recognized__--- 


Abeyance pending protester’s appeal to agency 
Exception 
Notwithstanding protester’s appeal to agency under Freedom of 
Information Act, 5 U.S.C. § 552 et. seg., for further documentation 
relative to merits of its protest, GAO will not refrain from issuing de- 
cision pending appeal, where record shows that further delay in issuing 
decision could harm agency procurement process and protester already 


Administrative reports 
Timeliness 

Guideline in section 20.5 of our Interim Bid Protest Procedures and 
Standards (4 CFR) requiring that statement of reasons why report on 
protest not filed within 20 days be signed by appropriate officer above 
contracting officer’s level does not extend to actual report and, in any 
event, there is no sanction for failure to comply with section 20.5 

Allegations that procuring activity delayed its handling of protest in 
order to proceed with award under ASPR 2-407.8(b) (3) (1974 ed.) and 
that procuring activity did not comply with ASPR provision have no 
merit since even if this Office had been furnished complete administra- 
tive report within time limits provided in Interim Bid Protest Procedures 
and Standards, it is doubtful that a decision would have been rendered 
by date upon which award needed to be made; furthermore, receipt by 
protester of oral, rather than written notice of award as provided by 
ASPR, has no effect upon legality of award 


591-730 O - 75 = 16 
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Protests—Continued 
Negotiations—Continued 

After award 

Allegation that agency improperly failed to conduct discussions was 
dismissed as untimely since it was filed almost two months after award 
was made 


After bid opening 

Protest after bid opening that IFB is restrictive is untimely, since 
Interim Bid Protest Procedures and Standards provide that apparent 
improprieties in solicitations must be protested prior to bid opening_-__- 

Allegation that sec. 8(a) award of 50 percent of solicitation quantity 
of cargo nets violates SBA’s policy of restricting sec. 8(a) awards to no 
more than 20 percent of Govt.’s total purchases of an item is untimely 
raised under 4 CFR 20.2(a) since solicitation provided that such an 
award may be made and protester did not file its protest until after bid 
opening and award. Moreover, the 20 percent limitation is a matter of 
SBA policy which it may waive or revoke if it chooses to do so 


Award prejudicial 

Although untimely filed under its Interim Bid Protest Procedures and 
Standards, GAO considers protests which raise significant issues concern- 
ing procurement agency’s partiality toward incumbent to prejudice of 
other competitors for award of ship salvage contract 


Burden of proof 
Protester 
In general, burden is on protester to obtain such information it deems 
necessary to substantiate its case. While request for reconsideration 
alleges agency failed to fulfill promised opportunity for protester to 


participate in laundry system design and to submit competitive pro- 
posal, it is noted that initial protest did not specifically make such com- 
plaints. Assuming agency refused to release inforamtion on its requirements, 
protester should have pursued disclosure request under Freedom of 
Information Act 


Conferences 

Section 20.9 of Interim Bid Protest Procedures and Standards does 
not impose time limits within which conference must be either requested 
or held and we have determined that value of holding conference in this 
case outweighed possible detrimental effects that delay might have 
occasioned 


Contract administration 
Not for resolution by GAO 

Protest against award of section 8(a) subcontract in which it is alleged 
that SBA’s subcontract award was contrary to its policies regarding both 
the continuation of subcontractor in 8(a) program and the amount of 
business development expense to be paid is denied since these are policy 
matters which are for determination by SBA and which are not subject 
to legal review by GAO. However, since the matters raised in the protest 
concern SBA’s adminstration of sec. 8(a) program, they will be con- 
sidered by GAO in its continuing audit review of SBA activities__-___--_-__- 


913 
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CONTRACTS—Continued 
Protests—Continued 
Contracting officer’s affirmative responsibility determination 
General Accounting Office review discontinued 
Exceptions 
Conflict of interes‘ 

GAO will not review affirmative responsibility determination even 
though it is alleged that fraud and/or conflict of interest charges involv- 
ing prospective contractor can be resolved by objective standards, since 
factual basis for such charges and the effect on integrity as that factor 
relates to responsibility involves the subjective judgment of contracting 
officer which is not readily susceptible to reasoned review. While fore- 
going rule as to GAO scope of review would not preclude taking exception 
to award where legal effect of contracting officer’s findings showed vio- 
lation of law such as to taint procurement, no such violation of law is 
shown by contracting officer’s findings in this case 


Fraud 

GAO has discontinued practice of reviewing bid protests of contract- 
ing officer’s affirmative responsibility determination except for actions by 
procuring officials which are tantamount to fraud 

Complaint questioning affirmative responsibility determination be- 
cause of contractor’s alleged lack of financial resources cannot be con- 
sidered in view of policy not to review affirmative responsibility deter- 
minations absent allegation of fraud or bad faith 

Issue concerning whether awardee is nonresponsible for allegedly fail- 
ing to offer finished product which meets quality of product initially 
offered will not be considered by GAO, since practice of reviewing pro- 
tests involving contracting officer’s affirmative determination of responsi- 
bility has been discontinued absent showing of fraud in finding 


Reasonableness 
Question of responsive bidder’s manifestation after bid opening of 
inability to comply with specification requirement for commercial, 
off-the-shelf item is situation where our Office will continue to review 
affirmative responsibility determination, even in absence of allegation 
or demonstration of fraud to determine if determination was founded 
on reasonable basis 


Court solicited aid 

Objection to RFP evaluation factors made 10 months after receipt of 
initial proposals is untimely, but where issue is part of request for recon- 
sideration which has become involved in litigation before U.S. District 
Court, and suspension of litigation proceedings indicates court’s interest 
in receiving GAO decision, untimely issue is addressed on merits along 
with other issues raised by request 


Improperly rejected 

In situation where protester after award received copy of awardee’s 
proposal on May 21 and noted alleged deficiency therein, protest filed 
more than 5 working days thereafter is not untimely because (1) agency 
had scheduled debriefing conference for May 28 and (2) protest was 
filed within 5 working days of debriefing. 4 CFR 20.2(a) (1974) urges 
protesters to seek resolution of complaints with contracting agency and 
does not require filing of protest at GAO where it was reasonable to 
withhold protest until contracting agency explained its position at 
debriefing 
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CONTRACTS—Continued 

Protests—Continued 

Information evaluation 

Sufficiency of submitted information 

Notwithstanding protester’s appeal to agency under Freedom of 
Information Act, 6 U.S.C. § 552 et seq., for further documentation relative 
to merits of its protest, GAO will not refrain from issuing decision pending 
appeal, where record shows that further delay in issuing decision could 
harm agency procurement process and protester already has received 


Notice 
To contractors 
Protest filed within five days of protester’s reading announcement 
of procurement action in trade publication but not within five days of 
earlier appearance in same publication of article which revealed procure- 
ment actions is not untimely, since trade publication article is not of 
nature to have put protester on actual or constructive notice of procure- 


Where telefax message protesting solicitation’s 90-mile geographic 
restriction is received at GAO at 8:20 a.m. and bids are opened at 
2 p.m. same day, protest is timely filed since section 20.2(a) of GAO 
Bid Protest Procedures and Standards, which requires protests against 
apparent solicitation improprieties to be filed before bid opening, states 
protest is ‘‘filed’”’ at time of receipt by GAO. Portion of protest objecting 
to denial of opportunity to submit bid is timely because filed within 5 
working days of adverse agency action—rejection by agency of bidder’s 
OPEL DIGIC Boas 3 cecercrsep alba come ae coe Bae tere Ss es 


Persons, etc., qualified to protest 
Persons, etc., with financial interest 
Day Care Parents’ Association 
Dept. of Labor Day Care Parents’ Association is an ‘‘interested party”’ 
under 4 CFR 20.1 for purpose of protesting Dept. of Labor’s award of 
contract for operation of day care center where fees paid by its members 
account for approximately 15 percent of total operating cost of center 
and nearly one-third of contract price 


Preparation 
Costs 
Noncompensable 
Expenses incurred by bidder-claimant subsequent to bid opening to 
enlighten contracting officer of true facts and/or to pursue protest are 
not expenses incurred in undertaking bidding process but are noncom- 
DERSABIC: HTOTESt COKE. nic cnc o . wc cnc cuscemeswescaddeeine soeed eee 


Protester 

In general, burden is on protester to obtain such information it deems 
necessary to substantiate its case. While request for reconsideration 
alleges agency failed to fulfill promised opportunity for protester to 
participate in laundry system design and to submit competitive pro- 
posal, it is noted that initial protest did not specifically make -uch 
complaints. Assuming agency refused to release information on its 
requirements, protester should have pursued disclosure request under 
Freedom of Information Act 





INDEX DIGEST 


CONTRACTS—Continued 

Protests—Continued 

Procedures 

Contracting agency requirements 

Section 20.9 of Interim Bid Protest Procedures and Standards does 
not impose time limits within which conference must be either requested 
or held and we have determined that value of holding conference in this 
case outweighed possible detrimental effects that delay might have 
occasioned 


Information disclosure 

Withholding from protester of certain procurement information fur- 
nished by agency in connection with protest does not establish that 
protest procedure is unfair. Where protester does not avail itself of 
disclosure remedy under Freedom of Information Act, but relies instead 
on information made available through agency’s protest reports, and 
agency indicates withholding of procurement sensitive information is 
appropriate, withholding by GAO of such information is proper under 
DIG: Protent PrOeCeNCs oo. on en a re ee ee 


Interim Bid Protest Procedures and Standards 

Where offeror selected for award under 1972 negotiated utility air- 
craft procurement makes timely oral protest to agency after Jan. 29, 
1973, cancellation of RFP but agency neither sustains nor responds to 
protest, after reasonable time has elapsed protester is charged with 
notice of adverse agency action. Subsequent protest to GAO, filed when 
resolicitation is issued 13 months later, is untimely in regard to portions 
asserting invalidity of cancellation, resulting invalidity of resolicitation, 
and protester’s demand for award under 1972 canceled RFP. Moreover, 
GAO consideration of untimely issues is not justified under good cause 
and significant issue provisions of 4 CFR 20.2(b) 

Allegation regarding activity’s determination to set aside like quan- 
tities of line items for exclusive small business participation, having first 
been made after submission of proposals, will not be considered on 
WROEIG 3. oo oe 3 ee os oe a ia oe ee ree ee eee ee ee 

Protest filed with GAO on December 16 after contracting agency failed 
to rescind cancellation of IFB at December 11 meeting requested by 
protester within 5 days of notice of cancellation is timely under 4 CFR 
20.2(a) (1974), since filed within 5 days of adverse agency action (failure 
to rescind cancellation) 


Compliance requirement 
Guideline in section 20.5 of our Interim Bid Protest Procedures and 
Standards (4 CFR) requiring that statement of reasons why report on 
protest not filed within 20 days be signed by appropriate officer above 
contracting officer’s level does not extend to actual report and, in any 
event, there is no sanction for failure to comply with section 20.5 


Specification adequacy 

Allegations first made after award of contract that RFP was ambiguous 
and that RFP’s failure to procure transcribing equipment was arbitrary 
and exhibited favoritism are untimely pursuant to section 20.2(a) of 
GAO Interim Bid Protest Procedures and Standards, which provides 
protests based upon alleged improprieties in soliciation apparent prior 
to closing date for receipt of proposals shall be filed prior to closing date 
for receipt of proposals. 4 CFR § 20.2(a) (1970) 
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CONTRACTS—Continued 

Protests—Continued 

Subcontractor protests 

As matter of policy, GAO generally will not consider protests against 
awards of subcontracts by prime contractors, even where prime contract 
is of cost-reimbursement type, whether or not subcontract has been 
awarded. However, GAO will consider subcontract protests where prime 
contractor is acting as Government’s purchasing agent; Government’s 
active or direct participation in subcontractor selection has net effect 
of causing or controlling potential subcontractors’ rejection or selection, 
or of significantly limiting subcontractor sources; fraud or bad faith in 
Government’s approval of subcontract awa’d is shown; subcontract 
award is “for’’ Government; or agency requests advance decision. 51 
Comp. Gen. 803, modified 


Technical deficiencies 
Administrative determination conclusiveness criticized 

Contentions that technical data package fails to fall within standards 
of NAVMAT Notice for utilization of patent and latent defects clause 
and ASPR 1-108 or 1-109 was not followed for use of subject clause 
are not substantiated since use of patent and latent defects clause is 
authorized in two different situations, and this procurement comes 
within purview of one of these situations and use of clause is authorized 
by ASPR 1-108(a) (vii) 


Timeliness 

Where telefax message protesting solicitation’s 90-mile geographic 
restrictions is received at GAO at 8:20 a.m. and bids are opened at 
2 p.m. same day, protest is timely filed since section 20.2(a) of GAO Bid 
Protest Procedures and Standards, which requires protests against 
apparent solicitation improprieties to be filed before bid opening, states 
protest is ‘‘filed’’ at time of receipt by GAO. Portion of protest objecting 
to denial of opportunity to submit bid is timely because filed within 5 
working days of adverse agency action—rejection by agency of bidder’s 
EAA RIN oss cessrs tx sm a rm tbs arpa aS eto ee a ete ae 

Protest after bid opening that IFB is restrictive is untimely, since 
Interim Bid Protest Procedures and Standards provide that apparent 
improprieties in solicitations must be protested prior to bid opening_ -_- 

Protest regarding negotiation rather than formal advertising of Navy 
mess attendant contracts filed after receipt of proposals is untimely 
under 4 C.F.R. § 20.1, et seg. (1974). However, due to widespread 
interest, matter will be considered significant issue under 4 C.F.R. § 20.2 


Allegation that sec. 8(a) award of 50 percent of solicitation quantity 
of cargo nets violates SBA’s policy of restricting sec. 8(a) awards to no 
more than 20 percent of Govt.’s total purchases of an item is untimely 
raised under 4 CFR 20.2(a) since solicitation provided that such an 
award may be made and protester did not file its protest until after bid 
opening and award. Moreover, the 20 percent limitation is a matter of 
SBA policy which it may waive or revoke if it chooses to do so 

Protest filed with GAO on December 16 after contracting agency 
failed to rescind cancellation of IFB at December 11 meeting requested 
by protester within 5 days of notice of cancellation is timely under 4 
CFR 20.2(a) (1974), since filed within 5 days of adverse agency action 
(failure to rescind cancellation) 
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CONTRACTS—Continued 

Protests—Continued 

Timeliness—Continued 

Protest filed by high bidder—during consideration of protest of low 
bidder against determination of bid nonresponsiveness by agency— 
against possible acceptance of second low bid based on alleged non- 
responsiveness on face of bid is untimely and will not be considered on 
merits because high bidder, at latest, knew of nonresponsiveness de- 
termination and low bidder’s protest almost 1 month prior to filing of 
protest 


Considered on merits 
Under 4 C.F.R. § 20.2(a), requiring bid protests to GAO to be filed 
within 5 days after basis of protest is known or should have been known, 
protest received on the morning of the 6th day although untimely is 
considered on merits because the protest raises issues with respect to 
the interpretation of 10(c) of SF 33A and decision on issues raised may 
be significant to procurement practices and procedures. 4 C.F.R. 20.2(c) - 


Contract award notice effect 
Protest filed within five days of protester’s reading announcement of 
procurement action in trade publication but not within five days of 
earlier appearance in same publication of article which revealed pro- 
curement actions is not untimely, since trade publication article is not 
of nature to have put protester on actual or constructive notice of pro- 
curement 


Negotiated contract 

Allegation that agency improperly ‘ailed to conduct discussions was 
dismissed as untimely since it was filed almost two months after award 
was made 

Objection to upward NASA cost adjustment in offeror’s cost proposal, 
made because NASA perceived deficiency in offeror’s response to RFP 
spare parts formula, is untimely because record shows clear disagree- 
ment between offeror and agency at close of discussion, as to realism of 
RFP terms and adequacy of response thereto, and inaction by agency 
in failing to accede to protester’s objection by date established for 
receipt of revised proposals notified offeror that it must timely protest. 
Also, other objections to cost adjustments, even if sustained, do not 
alter relative ranking of offerors 

In situation where protester after award received copy of awardee’s 
proposal on May 21 and noted alleged deficiency therein, protest filed 
more than 5 working days thereafter is not untimely because (1) agency 
had scheduled debriefing conference for May 28 and (2) protest was 
filed within 5 working days of debriefing. 4 CFR 20.2(a) (1974) urges 
protesters to seek resolution of complaints with contracting agency and 
does not require filing of protest at GAO where it was reasonable to 
withhold protest until contracting agency explained its position at 
debriefing 

Complaint (filed May 1, 1974) relating to solicitation defects is un- 
timely under protest procedures because it was not filed prior to final 
closing date for negotiated procurement on April 17, 1974; complaint 
relating to alleged improper negotiation procedures is untimely filed 
since it was not made within 5 days from date basis of complaint was 
known. Consequently, complaints are not for consideration 


Page 
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CONTRACTS—Continued 

Protests—Continued 

Timeliness—Continued 

Negotiated contract—Continued 

Allegation regarding activity’s determination to set aside like quan- 
tities of line items for exclusive small business participation, having 
first been made after submission of proposals, will not be considered on 
THOTIUB 5. oo is baa cae ee ot a ee ene SB Sac Sas eee eres ere ens 

Objection to RFP evaluation factors made 10 months after receipt 
of initial proposals is untimely, but where issue is part of request for 
reconsideration which has become involved in litigation before U.S. 
District Court, and suspension of litigation proceedings indicates court’s 
interest in receiving GAO decision, untimely issue is addressed on merits 
along with other issues raised by request 


Solicitation improprieties 

Allegations first made after award of contract that RFP was ambiguous 
and that RFP’s failure to procure transcribing equipment was arbitrary 
and exhibited favoritism are untimely pursuant to section 20.2(a) of 
GAO Interim Bid Protest Procedures and Standards, which provides 
protests based upon alleged improprieties in solicitation apparent prior 
to closing date for receipt of proposals shall be filed prior to closing date 
for receipt of proposals. 4 C.F.R. § 20.2(a) (1970) 

Issues regarding failure to indicate relative weights of evaluated 
subcriteria in RFP and failure of RFP to indicate relative weight of 
cost factor in relation to technical factors are untimely as § 20.2(a) of 
the Interim Bid Protest Procedures and Standards requires that protests 
based upon alleged improprieties in any type of solicitation which are 
apparent prior to closing date for receipt of proposals be filed prior to 
closing date 


Apparent prior to bid opening 
Contention that IFB failed to provide special instructions concerning 
the order of selection priority of additive items is untimely raised and 
will not be considered by GAO as 4 C.F.R. § 20.2(a) (1974) cautions 
bidders that protests based upon alleged improprieties in solicitation 
apparent prior to bid opening, must be filed prior to bid opening 


Two-step procurements 

Where offeror selected for award under 1972 negotiated utility air- 
craft procurement makes timely oral protest to agency after Jan. 29, 
1973, cancellation of RFP but agency neither sustains nor responds to 
protest, after reasonable time has elapsed protester is charged with 
notice of adverse agency action. Subsequent protest to GAO, filed 
when resolicitation is issued 13 months later, is untimely in regard to 
portions asserting invalidity of cancellation, resulting invalidity of 
resolicitation, and protester’s demand for award under 1972 canceled 
RFP. Moreover, GAO consideration of untimely issues is not justified 
under good cause and significant issue provisions of 4 CFR 20.2(b) - - -- 


Recommendations 
Reporting to Congress 
Contract matters 
Contractor who was permitted after bid opening to substitute ‘‘or 
equal” color for brand name color bid should have awarded contract 
terminated, since substitution is beyond contemplation of IFB require- 
ments and procurement law 


“ 





INDEX DIGEST 


CONTRACTS—Continued 
Reformation. (See CONTRACTS, Modification) 
Requests for quotations 
Negotiation of procurement. (See CONTRACTS, Negotiation, Requests 
for quotations) 
Requirements 
Not established 
Option years 
In procurement for rental of relocatable office buildings with 2-year 
base period and three 1-year options where agency estimates that it may 
take 2 to 5 years to fund and construct more permanent facilities, “known 
requirement” for option years was not established ‘nor was there 
reasonable certainty that funds would be available to permit exercise of 
options. See ASPR 1-1503 


Progressive awards 

To insure supply 
Low bidder found to be nonresponsible to perform full amount of 
labor hours capacity specified in its bid was properly excluded from award 
consideration under IFB provision which called for progressive awards 
to low respcnsible, responsive bidders until Govt.’s estimated needs 
were satisfied; however, if some amount of Govt.’s requirements were 
not contracted for after following award procedure in IFB, agency could 
reconsider responsibility of low bidder for award of some quantity of 
hours less than maximum specified in bid, provided bid was not otherwise 
qualified, since under IFB instructions and conditions, Govt. reserves 
right to make award for quantity less than quantity offered______-__- au 


Specification deviation 
Not permitted 

Contract clause which states that “when helicopters in addition to the 
one under contract are required * * * the Contractor agrees to fur- 
nish * * * [same] if available [at a rate set out in the IFB]’ does not allow 
for supplying of helicopters at any base other than one under contract. 
More permissive interpretation would render competitive bidding 
process virtual nullity and allow its circumvention at whim of contracting 


Research and development 

Basic ordering type agreements 

Prequalification of offerors 

Dept. HEW’s proposed use of basic ordering agreement type method 
of prequalifying firms to compete for requirements for studies, research 
and evaluation in exigency situations where sole source award might 
otherwise be made is not unduly restrictive of competition but may 
actually enhance competition in those limited instances. Implementa- 
tion of procedure which provides for awarding of basic ordering type 
agreements to all firms in competitive range in response to simulated 
procurement is tentatively approved 


Competition sufficiency 

Contention that individual tailoring by AF of statement of work in 
R&D procurement resulted in submission of noncompetitive high price 
is denied because protester did not show how individual differences in 
statement of work caused price increase attributable to differences 
in individually tailored statement of work 





1222 INDEX DIGEST 


CONTRACTS—Continued 

Research and development—Continued 

Conflict of interest prohibitions 

No law or regulation precludes an award to national association 
which it is contended will be in conflict of interest because one goal 
of project under contract is to enjoin parents to lobby for improved 
education for handicapped children and for increased funds for purpose, 
the recipients of which funds would be association members 


Costs 
Analysis 
Evaluation factors 

Primary reliance on independent, “parametric” cost analysis in 
evaluating projected production unit costs of offerors in determining 
successful offeror for award of development contract under ‘‘design- 
to-production-unit cost’? concept was not unreasonable since: (1) DOD 
guidelines for award of development contract terms proposed production 
unit cost estimates of offerors ‘inconclusive’ at development state; 
(2) each competing cfferor’s cost proposal was equally and thoroughly 
analyzed with “parametric” estimate; and (3) substantial cost additions 
to each offeror’s proposal were made 


Minimum standard 
On procurement record showing that protesting offeror’s cost proposal, 
encompassing cost elements that are required to be examined under 
procedures for cost analysis set forth in ASPR 3-807.2(c), was analyzed 
by evaluators in arriving at offeror’s rating in cost area; that during 
course of negotiations several inquiries were made of protesting concern 


about cost proposal; and that consideration was given to reports sub- 
mitted by field pricing support activities, GAO cannot conclude there 
was failure to achieve minimum standard of cost analysis under cited 
regulation 


Evaluation factors 
Conflict between evaluators 

Factually supported views of technical evaluation committee and 
second evaluator concerning award of cost-reimbursement contract that 
proposal, rated 5.6 percent higher in technical score than proposal of 
second-ranked offeror, was “innovative,” represented ‘‘greatest chances 
of success” of any submitted proposal, as contrasted with evaluators’ 
view that second-ranked proposal was “not as innovative,’’ reasonably 
show that evaluators considered first-ranked proposal to be technically 
superior without evidence of proscribed ‘gold-plating.’’ Consequently, 
views must be seen as conflicting with bare conclusions advanced by 
third evaluator, whose views prompted source selection, that proposals 
were “essentially equal; that differences between proposals were not 


substantial; and that proposals offered ‘‘equal chance of program 
BUOCCHE on otc edceweened conse Se ee eee Ae 


Design 
Superiority, deficiencies, etc. 

Procuring agency in source selection process did not disregard pro- 
curement guideline directing offerors to design system for protection 
against certain threats where award was made to offeror receiving 
excellent rating for protection against threats in question rather than to 
protesting concern which received rating of ‘“‘adequate’’ for same threats - 
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CONTRACTS—Continued 
Research and development—Continued 

“Level of effort’’ 

Where reading of evaluation factors statement in NASA RFP gives 
reasonably clear indication of relative importance of various factors, 
requirement that offerors be informed of importance of cost in relation to 
technical and other factors is satisfied. Description of statement of work 
as “level of effort’? did not establish cost as overriding evaluation 
factor, because offerors were asked to exercise flexibility and discretion 
in proposing support services of greater scope and complexity than those 
performed under predecessor contract 


Optional technique 

Procedural validity of option technique in development contract is 
unquestionable, since ASPR 1-1501 specifically provides for use of 
appropriate option provision in research and development contracts, 
and ASPR 1-1504 (c), (d), and (e), contrary to contention of protesting 
concern, provide that options are to be evaluated only if, unlike the 
subject procurement, the Government intends to exercise option at 
time of award or if contract is fixed-price 


Participation prohibitions 

Fact that Lowell Technological Institute Research Foundation is 
nonprofit, State-created institution affiliated with educational institu- 
tion does not preclude it from competing for Government contract 
involving other than research and development in competition with 
commercial concerns since unrestricted competition on all Government 
contracts is required by laws governing Federal procurement in absence 


of any law or regulation indicating a contrary policy 


Price factor 

Failure of procuring agency to resolve before award discrepancy 
between award price on cost-plus-incentive-fee basis of development 
contract and Government cost estimate for development work was 
inconsistent with ASPR 3-405.4(b) contemplating negotiation of realistic 
target cost to provide incentive to contractor to earn maximum fee 
through ingenuity and effective management 


Production and development combination propriety 

Refusal of Air Force to consider proposal from protester for TACAN 
was not unduly restrictive of competition contrary to maximum com- 
petition mandate of 10 U.S.C. 2304(g) where development contracts 
provided that follow-on production would be limited to development 
contractor (dual prototype method of contracting), since Air Force has 
demonstrated that such restriction was reasonably necessary to assure 
that prototype selected would meet technical and cost objectives and 
because testing of protester’s equipment could not be accomplished within 
time constraints of procurement 


Statement of work 

Air Force use of internal pamphlet designed to aid in drafting of state- 
ments of work is not objectionable since it is only internal administrative 
document that does not affect measure of actions, which is Armed Serv- 
ices Procurement Regulation 
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Research and development—Continued 

Statement of work—Continued 

Individual tailoring 

Provision in ASPR § 4-105(a) permitting individual tailoring of state- 
ments of work for R&D exploratory development is intended to impart 
the particularity of individual R&D procurements and type of effort 
desired thereunder, not to incorporate agency’s opinion of individual 
proposer’s relative strengths and weaknesses-_-_...-...-------------- 


Resolicitation 

Recommendation withdrawn 

Because resolicitation cannot be effectively implemented before expira- 
tion of contract recommended for resolicitation in prior decision and 
normal procurement cycle on upgraded specification is about to begin, 
HEW is advised that prior recommendation need not be followed. 53 
Comp. Gen. 895, modified 


Sales. (See SALES) 
Samples. (See CONTRACTS, Specifications, Samples) 
Service Contract Act. (See CONTRACTS, Labor stipulations, Service 

Contract Act of 1965) 
Small business concerns. (See CONTRACTS, Awards, Small business 

concerns) 
Sole source procurements. (See CONTRACTS, Negotiation, Sole source 

basis) 
Specifications 

Adequacy 

Minimum needs standard 
Reasonable 

Though stated laundry system requirements, including need for 
independent batch processing, are questioned, agency determination of 
minimum needs is not shown to be without reasonable basis. Protester’s 
blanket offer to supply acceptable system, including proposed use of 
washer and extractor not shown to meet requirements, provides insuffi- 
cient basis to question determination to procure sole-source (10 U.S.C. 
§ 2304(a) (10), ASPR § 3-210.2(i) (1973 ed.)) from only concern offering 
acceptable system. However, in future laundry system procurements, 
use of two-step advertising procedure might be desirable 


Ambiguous 
Clarification 

Solicitation stating contractor must accept all orders, but that offeror 
can indicate by checking box whether it will or will not accept orders 
under $50, and which provides blank where offeror can indicate specific 
minimum amount below $50, means that bidders are offered three op- 
tions: to accept all orders less than $50; to refuse all such orders; or to 
accept orders under $50 but above a specified minimum. However, since 
provision is somewhat confusing, agency should consider revision to 
provide clarity 

Method of award clause 
METHOD OF AWARD clause of IFB required that bidders insert per- 


centages indicating deductions or additions to rate schedules in column 
headed “‘Offeror’s Single Discount.” Failure of bidders to affirmatively in- 
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CONTRACTS—Continued 

Specifications—Continued 

Ambiguous—Continued 

Clarification—Continued 
Method of award clause—Continued 

clude indicators, e.g., “‘plus’’ or “minus” with percentages, did not render 
bids nonresponsive. Bidders complied with clause since column heading 
was labeled ‘“‘discount’’ which obviated necessity for further indication 
that inserted percentages were of negative nature. Mistake in bid pro- 
cedures is inapplicable because situation does not involve omission of 
items required in bid by IFB and resort to examination of bidding pat- 
terns is unecessary 

Recommendation to GSA is made that future solicitations requiring 
bidders to indicate percentige either as addition to, or deduction from, 
established rate schedules should provide bidders with bidding schedule 
compatible with METHOD OF AWARD clause 


Discarding all bids 

Invitation for emergency standby power systems contained specifica- 
tion concerned with horsepower rating of engine needed to drive generator 
which was subject to conflicting reasonable interpretations. Where in- 
vitation so inadequately expresses Govt.’s requirements as to ensnare 
bidder into submitting nonresponsive bid, invitation should be canceled 
and procurement resolicited under terms clearly expressing Govt.’s 
WOCUS 4 nica icons ae matabah atone omnes Wei eee aes te eee 


Patent and latent defect clause 
Contrary to allegations that purchase description, drawings and 


sample are not sufficiently definite and complete to satisfy mandate of 
10 U.S.C. 2305 and ASPR 1-1201, inclusion of patent and latent defects 
clause does not constitute admission that specifications are ambiguous. 
Rather, inclusion is merely acknowledgment that any specification may 
have defects even though checked by contracting agency technical 
personnel 


Brand name or equal. (See CONTRACTS, Specifications, Restrictive, 
Particular make) 
Clarification. (See CONTRACTS, Specifications, Ambiguous, 
Clarification) 
Conformability of equipment, etc., offered 
Administrative determination 
Basis of evaluation 
Contention that IFB provision which limits court reporting only to 
electronic method improperly restricts competition, is not sustained 
since record shows that court’s determination of its needs is supported 
by reasonable basis. In such technical areas as this, where there may well 
be differences of opinion, agency’s evaluation of own needs should be 
given great weight because agency is in best position to assess its own 
WOGUMCINOIN = = a5 rr hs ee ne eae UE eee 


Negotiated procurement 
Allegation that cancellation of RFP was arbitrary because air con- 
ditioners obtained from another agency’s inventory were manufactured 
under different specifications and would not meet Govt.’s needs without 
modifications does not justify recovery of proposal preparation and 
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CONTRACTS—Continued 

Specifications—Continued 

Conformability of equipment—Continued 

Administrative determination—Continued 
Negotiated procurement—Continued 

related costs, since explicit judicial recognition of right to recover pro- 
posal expenses in such circumstances appears to be lacking, and in any 
event cancellation was not make in bad faith or arbitrarily or capri- 
ciously, since contracting officer found that modified inventory units 
would meet requirements and right to reject all offers on unneeded 
supplies is well established 


Approximate requirements 
Record does not support contention that specifications in negotiated 
procurement precluded consideration of design proposed by successful 
offeror because such design was not specifically called for, as specifica- 
tions were performance type, leaving exact design and approach to meet 
performance parameters to inventiveness and ingenuity of offerors___-_ 


Commercial model requirement 
‘Off the shelf’’ items 

Where purchase description covers salient characteristics of ‘“‘com- 
mercial, off the shelf’ item and agency specifically informs all offerors that 
specifications are not sufficient to permit design and manufacture of item, 
commercial, off-the-shelf characteristic was IFB requirement 

Based on detailed review of arguments propounded, invitation for bids 
and referenced purchase description, prior decision that IFB required 
successful bidder to provide ‘‘commercial, off-the-shelf’’ item at date set 
for delivery is affirmed. Contracting officer’s affirmative determination of 


low bidder’s responsibility based on erroneous interpretation of specifica- 
tion in face of strongly negative preaward survey was not reasonable 
exercise of procurement discretion 


Drawings, samples, etc. 
Acceptance 
Effect 
In future, requirements for bid samples should include (FPR 1- 
2.202-4) warning that bid may be rejected for failure to submit sample 
timely and should list reasons for sample requirement; however, failure to 
comply with FPR did not affect validity of instant procurement 


Literal reading of specifications 

Bid is not nonresponsive where variable rates for contractor’s repre- 
sentative are included, solicitation having requested ‘‘Per diem rates 
and full terms” to be submitted with bid, in view of other solicitation 
instruction that all costs for representative are to be included in bid price 
and inasmuch as solicitation did not envision other than a single bid 
price to cover all specification requirements including contractor’s 
PORIORCRINING oes eet tone eat awe Corea aah aes = asta e oe 


Samples submitted prior to award 
In future, requirements for bid samples should include (FPR 1-2.202- 
4) warning that bid may be rejected for failure to submit sample timely 
and should list reasons for sample requirement; however, failure to 
comply with FPR did not affect validity of instant procurement 
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Specifications—Continued 

Conformability of equipment, etc., offered—Continued 

Technical deficiencies 

Contrary to allegations that purchase description, drawings and 
sample are not sufficiently definite and complete to satisfy mandate of 
10 U.S.C. 2305 and ASPR 1-1201, inclusion of patent and latent defects 
clause does not constitute admission that specifications are ambiguous. 
Rather, inclusion is merely acknowledgment that any specification may 
have defects even though checked by contracting agency technical 
personnel 

Contention that activity’s failure to disclose known errors in solicita- 
tion invalidates IFB is not sustained when IFB included seven changes, 
deviations and waiver forms detailing patent defects discovered by 
procuring activity and activity states it possesses no further knowledge 
OF ANY: patemh GcreCte. o.oo se Se ee pete a oes Se 


Negotiated procurement 

Rejection of revised proposal is not improper since determination as 
to whether proposal is technically acceptable is primarily matter for 
administrative discretion and record does not show agency conclusion 
that protester’s proposed approach contains deficiencies which present 
unacceptable risk that proposed system would not meet desired stand- 
ards is unreasonable 

Lacking independent technical and cost analysis of relative merits of 
competing proposals in “band 8” approaches and operational effective- 
ness of system without band 8 requirement, GAO cannot question 
agency’s decision to eliminate band 8 requirement in order to preserve 
design-to-production cost constraint or subsequent decision, based on 
possible future importance of requirement to partially restore band 8 
coverage via option technique 

Upon further consideration, decision is affirmed that insufficient basis 
exists to conclude NASA failed to conduct written or oral discussions 
required by 10 U.S.C. 2304(g). Controverted areas of protester’s pro- 
posals—low level of effort; planned demotions of technicians; and salary 
reductions of key personnel—were deficiencies, not strengths, ambigui- 
ties, or uncertainties, and agency could reasonably judge that deficiencies 
were not required to be discussed under circumstances present - - - ----- 


Tests 
Specification requirement 
Administrative determination that change in specifications required 
initial production test to be conducted was not shown to be arbitrary, 
capricious, or without substantial basis in fact 
Defective 
Cancellation of invitation 
Invitation for emergency standby power systems contained specifica- 
tion concerned with horsepower rating of engine needed to drive generator 
which was subject to conflicting reasonable interpretations. Where invi- 
tation so inadequately expresses Govt.’s requirements as to ensnare 
bidder into submitting nonresponsive bid, invitation should be canceled 
and procurement resolicited under terms clearly expressing Govt.’s 
needs 
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CONTRACTS—Continued 

Specifications—Continued 

Definiteness requirement 

Contentions that technical data package fails to fall within standards 
of NAVMAT Notice for utilization of patent and latent defects clause 
and ASPR 1-108 or 1-109 was not followed for use of subject clause are 
not substantiated since use of patent and latent defects clause is author- 
ized in two different situations, and this procurement comes within pur- 
view of one of these situations and use of clause is authorized by ASPR 
1-108 (a) (vii) 


Labor stipulations 

Listing in IFB of specific equipment types to be repaired is preferable, 
since bid calculation is difficult where solicitation lists only general 
equipment types, requiring bids on flat labor hour rate for each type; 
also, applicable repair standard depends on equipment specified in pur- 
chase orders placed under contract. Since solicitation provided common 
basis for bidding, and submission of 20 bids is indication terms were 
reasonable, conclusion cannot be drawn that defects were so serious as 
to contravene requirement for full and free competition 


Deviations 
Acceptance prejudicial to other bidders 

When low bidder proposed post-bid opening change from brand name 
to “or equal” color in brand name or equal IFB, contracting officer 
acted imprudently in accepting, without verification, allegation that 
brand name was not available, since another bidder bid on basis of 
brand name color and if not available proper course would have been 
cancellation of IFB and readvertising to permit all bidders opportunity 
Ge SRNR DeesOn Mew ee 2 Se. Se ees eee eee 


Informal v, substantive 
Alternate bids 

Because it included nonrecurring costs in first program year, multi- 
year bid deviated from requirement that like items be priced same for 
each program year. Bid may nevertheless be accepted if otherwise 
proper under analogous rationale applicable to single year procurement 
with option provisions because no other bidder was prejudiced, since 
bid was low on all program years and low overall. B-161231, June 2, 
1967, will no longer be followed to the extent it is inconsistent with 
rationale herein 


Bid bond principal and bidder variance 

Bid of corporation, which submitted defective bid bond in name of 
joint venture consisting of corporation and two individuals, must be 
rejected as nonresponsive and defect cannot be waived by contracting 
officer, since IFB requirement for acceptable bid bond is material and 
GAO is unable to conclude on basis of information bidder submitted 
with bid that surety would be bound in event bidder failed to execute 
contract upon acceptance of its bid 


Option prices 
Option provision should be corrected to: (1) warn bidders of conse- 
quences of failure to abide by its terms; (2) clarify whether requirement 
that option prices be no higher than initial quantity refers to first 
program year or each year; and (3) exclude contingency in option price 
that covers possibility that option may be exercised when costs exceed 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Option prices—Continued 
bid price thereby avoiding payment of premium by Govt. in cost of 
firm quantity 


Prejudicial to other bidders 
Bid submitted which contained price for base quantity and greater 
price for option quantity in derogation of IFB provision imposing ceiling 
limitation on option quantity (option price was not to exceed price bid 
on base quantity) may not be considered for award since deviation would 
be prejudicial to all bidders who submitted bids in conformance with 
option ceiling provision 


Erroneous 

Test requirements 

Not prejudicial 
Inclusion in IFB of provision that contracting officer ‘‘may’’ waive 
initial production testing for bidders which had “previously produced 
an essentially identical item,’’ when in fact no bidder was eligible for 
waiver, did not invalidate awarded contract in absence of showing that 
protester was prejudiced by erroneous provision or that bidders were 
Digs Ck “Ea DANO As ON ROLL au Lb tices oaks 


Failure to furnish something required 


Information 
Subcontractor listing 


Where intent of bidder in listing alternate subcontractors is to protect 
itself in the event the Government exercises its option to select an 
alternate listed on the bid schedule, such intent must be noted on “List 
of Subcontractors” attached to bid form prior to bid opening so as to 
be considered in the agency’s determination of bid responsiveness------ 


Federal specifications 
Deviation justification 
Navy did not unreasonably deviate from Federal Specification 
W-R-175C/GEN because no manufacturer had qualified thereunder 
the type of product which in the Navy’s judgment was required to 
Gatishy 1S BeiNiens NCCUN. — 2 oo oe ohn ee es ee 


Failure to use 
Without GSA approval, the Navy lacked authority to procure reels 
of instrumentation recording tape valued in excess of $5,000 and of a 
type not covered by a Federal Supply Schedule (FSS) contract, because 
the Federal Property Management Regulations require procurements in 
those circumstances to be approved by GSA 


Master agreement 
Use of list 

Dept. of Agriculture’s proposed use of an annual Master Agreement 
prequalifying 10 consulting firms in each of 8 subject areas is unduly 
restrictive of competition. Unlike Qualified Products List/Qualified 
Manufacturers List-type procedures, which limit competition based on 
offeror’s ability to provide product of required type or quality, proposed 
procedure would preclude competition of responsible firms which could 
provide satisfactory consulting services based only upon determination 
as to their qualifications compared to those of other interested firms- - - 


591-730 O - 75 = 17 
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CONTRACTS—Continued 

Specifications—Continued 

Minimum needs requirement 

Review recommended 

Prohibition in IFB of all-or-none bids to encourage competition in 
situation where contracting officer believes one supplier has a monopoly 
and is acting in restraint of competition through use of all-or-none 
bids is improper since net effect is simply to increase cost to Government 
of items on which competition exists. Competitive items should be read- 
vertised. Sole-source items should be subject of separate negotiated 
procurement 


Patent and latent defect clause 
Use 

Allegation that inclusion of patent and latent defect clause contravenes 
full and free competition requirement of 10 U.S.C. 2305 is without 
merit because clause lends itself to only one reasonable interpretation— 
to discover all patent defects and account for them in bid price—and 
this requirement does not preclude bidders from competing equally 
on basis of own reasoned judgment 


Authorized 
Contentions that technical data package fails to fall within standards 
of NAVMAT Notice for utilization of patent and latent defects clause 
and ASPR 1-108 or 1-109 was not followed for use of subject clause 
are not substantiated since use of patent and latent defects clause is 
authorized in two different situations and this procurement comes within 
purview of one of these situations and use of clause is authorized by 


ASPR 1-108(a) (vii) 


Propriety data use. (See CONTRACTS, Data, rights, etc.) 
Restrictive 
Geographical location 

Reasonable expectation that potential contractors located beyond 
certain distance from installation will not satisfactorily perform laundry 
contract provides basis for including in solicitation restriction requiring 
bidders have facilities located within certain radius of miles, and where 
protester has not presented evidence to overcome contracting officer’s 
finding of marginal historical performance by contractors located beyond 
90 miles from Camp Drum, New York, GAO cannot conclude that 90 
mile restriction was without reasonable basis 


Justification 
Contention that IFB provision which limits court reporting only to 
electronic method improperly restricts competition, is not sustained 
since record shows that court’s determination of its needs is supported 
by reasonable basis. In such technical areas as this, where there may well 
be differences of opinion, agency’s evaluation of own needs should be 
given great weight because agency is in best position to assess its own 


Non-price listed parts clause 
Parts procurement IFB clause which provides that, under cost- 
reimbursement segment of contract, contractor will not be able to furnish 
parts to Govt. at price which includes markup from affiliates is unduly 
restrictive and unreasonably derived, since provision would reduce 
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CONTRACTS—Continued 

Specifications—Continued 

Restrictive—Continued 

Non-price listed parts clause—Continued 

likelihood that contractor would buy from affiliates and ASFR guide- 
lines recognize affiliates entitlement ro recover more than cost in com- 
parable situations where there is price competition as clause contem- 
rates code oe RG Ju Ae ea Se en SLE oe ee ee sees 


Particular make 
‘Or equal’’ product rejected 
Determination arbitrary and capricious 
In brand name or equal solicitation where agency had no reasonable 
basis to determine that offered item was not ‘“‘equal,’”’ determination to 
reject bid must be found to be arbitrary and capricious. Accordingly, 
bidder is entitled to bid preparation costs____........-...--..------ 


Samples 
Place of submission 
Bid sample requirement that one mockup of item be submitted with 
bid may not be interpreted so technically as to exclude low bidder from 
consideration for award because it submitted samples prior to bid 
opening to contracting activity’s technical personnel 


Time for submission 
In future, requirements for bid samples should include (FPR 1-2.202- 
4) warning that bid may be rejected for failure to submit sample timely 
and should list reasons for sample requirement; however, failure to 
comply with FPR did not affect validity of instant procurement 


Technical deficiencies. (See CONTRACTS, Specifications, Conform- 
ability of equipment, etc., offered, Technical deficiencies) 
Tests 
Conformability of equipment offered to specifications. (See CON- 
TRACTS, Specifications, Conformability of equipment, etc., 
offered, Tests) 
Requirements 
Administrative determination 
Administrative determination that change in specifications required 
initial production test to be conducted was not shown to be arbitrary, 
capricious, or without substantial basis in fact 


Waiver 
Invitation provision 
Inclusion in IFB of provision that contracting officer ‘‘may”’ waive 
initial production testing for bidders which had “previously produced 
an essentially identical item,” when in fact no bidder was eligible for 
waiver, did not invalidate awarded contract in absence of showing that 
protester was prejudiced by erroneous provision or that bidders were 
Bibetehinnee Ok MAO GRti eee SS a a eaten oe 


Status 

Federal grants-in-aid 

Illinois Equal Employment Opportunity (EEO) requirements for 
publicly funded, federally assisted projects do not comply with Federal 
grant conditions requiring open and competitive bidding because re- 
quirements are not in accordance with basic principle of Federal pro- 
curement law, which goes to essence of competitive bidding system, 
that all bidders must be advised in advance as to basis upon which bids 
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CONTRACTS—Continued 
Status—Continued 
Federal grants-in-aid—Continued 


will be evaluated, because regulations, which provide for EEO conference 
after award but prior to performance, contain no definite minimum 
standards or criteria apprising bidders of basis upon which compliance 
with EEO requirements would be judged 


Stenographic reporting 

Method 

Contention that 26 U.S.C. § 7458 (1970) precludes U.S. Tax Court 
from soliciting for electronic reporting method because provision author- 
izes “‘stenographic reporting” is without merit as Congress, in enacting 
provision in 1926, was not specifically concerned with limiting reporting 
to traditional written means but rather with accurate reporting of 
hearings and testimony. Therefore, Court can solicit for any method of 
reporting which effectuates said purpose 


Prices 
Bid 
Protester’s allegation that prices quoted by low bidder were excessive 
and violate invitation provision, implementing P.L. 92-463, which 
requires that rates bid for a page copy of transcript be actual cost of 
duplication, based upon unsubstantiated inference in bidder’s manner 
of bidding, is not supported by record since bidder has furnished satis- 
factory explanation as to its manner of bidding and its prices are con- 
sistent with those of other bidders on this and prior procurements for 
same service 


Subcontractors 

Competitive system procedure application. (See BIDS, Competitive 

system, Subcontractors) 

Limitations on use 

In view of agency’s past unsatisfactory experience with subcontractor 
attempts to provide court reporting services under prime contract, 
agency may impose reasonable limitations on prime contractor’s right 
to subcontract all or part of such work 

Listing 

Alternate subcontractors 
Evaluation 

Where successful offeror submitted qualifications of two alternatives 
subcontractors for evaluation with its proposal and contracting officer 
verified offeror’s ability to commit highest evaluated of two subcontrac- 
tors, even though offeror had made no firm commitment to either, 
merely having obtained firm quotes from both, unlike listing of sub- 
contractor requirements in formally advertised invitations by certain 
Federal agencies, award was not improper since neither applicable 
procurement regulations nor RFP required firm subcontractor commit- 
ment or precluded proposal of alternate subcontractors and Govt. had 
right to approve subcontractors 


Bidder responsibility v. bid responsiveness 
Where intent of bidder in listing alternate subcontractors is to protect 
itself in the event the Government exercises its option to select an 
alternate listed on the bid schedule, such intent must be noted on ‘“‘List 
of Subcontractors” attached to bid form prior to bid opening so as to 
be considered in the agency’s determination of bid responsiveness 
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CONTRACTS—Continued 

Subcontractors—Continued 

Privity. (See CONTRACTS, Privity, Subcontractors) 
Subcontracts 

Administrative approval 

Review by General Accounting Office 

GAO will not consider on merits protest of award of automatic data 
processing subcontract by health insurance carrier administering Medi- 
care Part ‘“B’” program pursuant to cost reimbursement type contract 
with Social Security Administration (SSA), since SSA’s subcontract 
selection approval involved no fraud or bad faith; carrier is not SSA’s 
purchasing agent; SSA’s procurement procedure guidance, review of 
RFP, attendance at offerors’ conference and negotiation sessions, and 
other involvement in subcontract procurement process did not have 
net effect of causing or controlling subcontractor selection; and procure- 
ment was not ‘for’ Government 


Award prejudicial 

Even though subcontracting methods of Government prime con- 
tractor, who is not purchasing agent, are generally not subject to statu- 
tory and regulatory requirements governing Government’s direct pro- 
curements, contracting agency should not approve subcontract award 
if, after thorough consideration of particular facts and circumstances, 
responsible Government contracting officials find that proposed award 
would be prejudicial to interests of Government. “Federal norm’’ is 
frame of reference guiding agency’s determinations as to reasonableness 
of prime contractor’s procurement process, although propriety and 
necessity of variation from details of ‘Federal norm’’ is recognized 


Bid shopping 
Listing of subcontractors 
Alternates 

Where formally advertised solicitation contained subcontractor listing 
requirement, low bid which listed alternate subcontractors for several 
of the categories of work listed on bid form was properly determined 
nonresponsive in that contractor would have been afforded opportunity 
to select, after opening of bids, the firm with which it would subcon- 
tract work in each category where an alternate was stated, contrary to 
design and purpose of requirement to preclude “bid shopping.” - -----_- 


Cost-reimbursement. (See CONTRACTS, Cost-type, Subcontracts) 

Generally 

GAO will not consider on merits protest of award of automatic data 
processing subcontract by health insurance carrier administering Medi- 
care Part “‘B” program pursuant to cost reimbursement type contract 
with Social Security Administration (SSA) by virtue of protester’s 
allegations that contractual and regulatory requirements that carrier 
conduct proper cost analysis before awarding subcontract were not 
complied with, since enforcement of such requirements are contract 
administration matters appropriate for SSA’s resolution and not proper 
for GAO’s resolution absent evidence indicating fraud or bad faith 


Privity between subcontractor and United States. (See CONTRACTS, 
Privity, Subcontractors) 

Small Business authority, (See SMALL BUSINESS ADMINISTRATION, 
Contracts, Subcontracting) 
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CONTRACTS—Continued 

Termination 

Award to next low responsive and responsible bidder 

In situation where it becomes evident in preaward survey that low 
responsive bidder does not have intention or ability to provide required 
“commercial, off the shelf’? item by time set for delivery, there is no 
reasonable basis upon which bidder could properly have been found 
responsible. Accordingly, award to such bidder was improper and should 
be terminated, with award being made to next low responsive and 
responsible bidder willing to accept award at its bid price. Modified by 
54 Comp. Gen. 715 


Convenience of Government 
Administrative determinations 
Question of whether supplies under contract are still needed is matter 
for contracting agency to determine in accordance with its obligation to 
properly administer contract. Moreover, decision made in this regard as 
to whether or not any given contract should be terminated for conven- 
ience of Govt. rests with contracting agency 


‘‘Best interest of the Government”’ basis 

Prior decision concluding that termination for convenience is in best 
interest of Govt. is affirmed, taking into consideration (a) extent of con- 
tract performance; (b) estimated cost of termination for convenience 
(both at present and at date of prior decision) ; and (c) whether benefits 
to competitive procurement system require corrective action; and because 
it is not clear that all bidders would offer same items on resolicitation 
and thereby render reprocurement academic exercise. However, second 


part of original recommendation, i.e., award to next low bidder, is modi- 
fied because agency states that requirements as interpreted exceed its 
minimum needs 


Erroneous awards 

Low bidder who inserted dashes rather than prices for some of the 
dining facilities to be priced for kitchen police services but who also bid 
a high per meal price for an estimated 10 million plus meals has submitted 
a responsive bid since the dashes were, in effect, ‘“‘no charge’’ bids covering 
unpriced dining facilities where only the high per meal price would be 
payable by Government. Contract awarded to higher bidder should be 
terminated for convenience of Government 


Partial 
Agency’s evaluation of transportation costs based on other than most 
economical method of shipment was contrary to terms of solicitation. 
GAO recommends that agency consider feasibility of partial termination 
for convenience of award made on basis of erroneous evaluation and of 
awarding any remaining quantities to protester 


Reporting to Congress 
Recommendation for convenience termination which is contained in 
affirmation of prior decision presupposes that contractor is satis‘actorily 
performing contract in accordance with its terms. Recommendation 
should not take precedence over any possible termination for default 
action should such action be appropriate and necessary 
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CONTRACTS—Continued 

Termination—Continued 

Convenience of Goverment—Continued 

Unsubstantiated low offer 

In Navy mess attendant solicitation, where successful offeror proposes 
to use 64.5 percent of Government estimate with no justification as to 
why job can be performed at that level and contracting officer admits 
that if there were more time available for negotiations Government 
estimate might have been in need of downward revision, under ASPR 
§ 3-805.4(c) (DPC #110, May 30, 1973) failure to reopen negotiation 
on amended estimate coupled with award on basis of unsubstantiated 
low offer requires that contract be terminated for convenience of 
Government 


Negotiation procedures propriety 

Release of draft RFP for marine salvage and ship husbanding con- 
tract to incumbent contractor approximately 5 months before other 
competitors received official RFP, resulting in incumbent’s sole knowl- 
edge of approximate weights of evaluation criteria in violation of ASPR 
1-1004(b) and 3-501(a); and consideration of criteria not stated in 
RFP, which were unequally applied to favor incumbent results in 
appearance of partiality which calls for recommendation that contract 
be terminated 


‘*No-cost’’ 

Where party requests no-cost cancellation of fixed-price supply 
contract on basis of sovereign acts of Government (dollar devaluation 
and embargo) and general inflation, although contract does not contain 
either escalation or excuse by failure of presupposed condition clause, 
fact that contract did contain changes, Government delay of work and 
default clauses is sufficient to establish all rights and duties of parties 
without resort to Uniform Commercial Code 

Service being performed under Blanket Purchase Agreement (BPA) 
awarded and extended to June 30, 1975, pending resolution of protests 
should be resolicited for period commencing July 1, 1975, notwithstanding 
agency desire to continue until Dec. 31, 1975, since BPA was interim 
measure which has served purpose for which intended and to extend 
agreement would penalize bidders who protested defective IFB by not 
allowing them to compete for requirement and there would be no 
termination costs if service was resolicited effective July 1, 1975 


Recommendation 

Contractor who was permitted after bid opening to substitute “‘or 
equal” color for brand name color bid should have awarded contract 
terminated, since substitution is beyond contemplation of IFB require- 
ments and procurement law 


Tests 
Necessary amount of testing 
Administrative determination 
Administrative determination that change in specifications required 
initial production test to be conducted was not shown to be arbitrary, 
capricious, or without substantial basis in fact 
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CONTRACTS—Continued 

Warranties 

Automatic data processing equipment 

Reasonableness of warranty 
Allegation of unreasonableness 

Allegation that warranty used in IFB for automatic data processing 
equipment is unreasonable in general business practice is refuted by 
extent of competition that did not except to warranty requirements____ 


COURTS 

Administrative matters 

Judiciary accommodations 

Although Administrative Office Act of 1939 provides that Director, 
Administrative Office of U.S. Courts, shall ‘provide accommodations” 
for Judiciary, Federal Property and Administrative Services Act of 
1949, as amended (40 U.S.C. 271 et seq.) provides that GSA shall per- 
form centralized property management function (including leasing) for 
agencies of Federal Govt. Therefore Judiciary, included by definition in 
provisions of Property Act of 1949, may not perform its own leasing 
FUNCHONUS <.n.0 bs apne cpcendins be ee ooh eos tte one oe eee el 


Purpose of Administrative Office of U.S. Courts 

Legislative history of Administrative Office Act of 1939 indicates 
purpose of Administrative Office was twofold: to divorce Judiciary from 
administrative and financial control of Dept. of Justice and to provide 
centralized administration for the various circuits. Therefore, duty of 
Director, Administrative Office of U.S. Courts under 28 U.S.C. 604(a) (11) 
to “provide accommodations” was meant to confer administrative au- 
thority via coordination of needs and budget responsibility for the courts 
rather than responsibility for actually leasing the space for accommoda- 
ONS 6 oa ie casi eas ee cb nacelle aken aoe anee oo ease = eee 


Costs 

Docket fees 

Docket fee may be awarded as cost against Government as set forth in 
28 U.S.C. 1923, since after balancing 28 U.S.C. 2412 prohibition against 
taxing of attorney fees and expenses (docket fee appearing to be attor- 
ney’s compensation for docketing suit) against allowance of such fees in 
sections 1920 and 1923, it appears that allowance of such fee accords with 
congressional intent in 1966 amendment of section 2412, which appears 
to be remedial in nature, to bring parity to private litigant respecting 
costs in litigation with U.S 


Court of Claims 

Decisions 

Acceptance 
Application in similar cases 
Not retroactive 

Settlement agreements regarding payments for value engineering 
may not be reformed to conform with judicial interpretation of con- 
tract provisions in subsequent court case not involving this contractor, 
the court case not indicating that it would have retroactive effect on 
OEROT COS08 2 won oc Sen ucy coca a= Wut He atetel Sep eeden nn aamsell beren ree 928 
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COURTS—Continued 
Judgments, decrees, etc. 
Court of Claims. (See COURTS, Court of Claims, Decisions) 
Jurors 
Fees 
Grand jurors 
Increases 
Effective date 
Fees of grand jurors sitting in the June 18, 1973 grand jury in the 
Eastern District of Louisiana and fees of the June 5, 1972 grand jury 
sitting in Washington, D.C., may be increased retroactively to the 
amount provided for in 28 U.S.C. 1871 at the discretion of and beginning 
with the dates determined by the presiding judge, in accordance with 
the limitations imposed by the statute 


Reporters 

Additional compensation 

Maximum limitation 

Court reporter who served in dual capacity as court reporter-secretary 
under authority of 28 U.S.C. 753(a) is not entitled to additional pay for 
performance of secretarial duties in excess of maximum established 
under 28 U.S.C. 753(e) as in effect prior to June 2, 1970. While language 
of 753(a) does not clearly so limit compensation for combined positions, 
the derivative language of Public Law 78-222 which was revised, codi- 
fied and enacted without substantive change by Public Law 80-773, 
expressly provided that the salary for such a combined position was to 
be established subject to the statutorily prescribed maximum 


Contract services 

Protest by small business concerns against rejection of their bids on 
grounds that firms were nonresponsible because they lacked necessary 
personnel and means to provide required security is sustanied because, 
contrary to administrative position, determination of nonresponsibility 
for such reasons related to capacity and therefore required a referral to 
Small Business Administration (SBA) under FPR § 1-1.708.2. Further- 
more, if SBA issues Certificate of Competency to rejected low bidder, or 
second low bidder, it is reeommended that award to third low bidder be 
terminated for convenience of Government 


Limitation on electronic reporting 

U.S. Tax Court invitation seeking electronic reporting services is not 
contrary to provisions of 28 U.S.C. § 753(b) (1970), which limits elec- 
tronic reporting to augmenting role, as that provision concerns U.S. 
District Courts, and does not purport to include U.S. Tax Court within 
its purview 


Tax Court of United States 
Court of record 
Status of procurement 
U.S. Tax Court, which prior to 1969 was independent agency in 
Executive Branch and therefore subject to Federal Procurement Regu- 
lations (FPR), is now court of record under Article I of Constitution and 
thus no longer subject to FPR. Nevertheless, in its relevant procure- 
ment practices, Court is still required to comply with 41 U.S.C. §5 
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CcOURTS—Continued 

Tax Court of United States—Continued 

Reporting 

Stenographic v. electronic 

Contention that 26 U.S.C. § 7458 (1970) precludes U.S. Tax Court 
from soliciting for electronic reporting method because provision au- 
thorizes “stenographic reporting’? is without merit as Congress, in 
enacting provision in 1926, was not specifically concerned with limiting 
reporting to traditional written means but rather with accurate reporting 
of hearings and testimony. Therefore, Court can solicit for any method 
of reporting which effectuates said purpose 


DAMAGES 
Private property. (See PROPERTY, Private, Damage, loss, etc.) 
Public property. (See PROPERTY, Public, Damages, loss, etc.) 


DEBT COLLECTIONS 

Military personnel 

Retired 

Survivor Benefit Plan 
Contribution indebtedness 

Debts of a deceased member, not the responsibility of his widow, 
in view of 10 U.S.C. 1450(i) may not be offset against an annuity 
payable to such widow under 10 U.S.C. 1450, the Survivor Benefit 
Plan. However, such reasoning does not apply to reduction of annuities 
due to insufficient deductions having been made from member’s retired 
pay to cover cost:oF such Gnlttties... ... 652. = eden ccc ene ened ecue 


Waiver. (See DEBT COLLECTIONS, Waiver, Military personnel) 
Set-off (See SET-OFF) 
Waiver 
Military personnel 
Allotment 
Class S 
An erroneous repayment of a Uniformed Services Savings Deposit 
Program deposit plus interest which arose out of an erroneous allotment 
of pay resulting in the member’s indebtedness may be considered a 
claim “arising out of an erroneous payment of any pay” within the 
meaning of 10 U.S.C. 2774(a) and may be considered for waiver__-_---- 


Dependents 
Erroneous Survivor Benefit Plan payments 

Overpayment resulting from erroneous annuity payments under 
Survivor Benefit Plan made to member’s widow should be considered 
for waiver as authorized by 10 U.S.C. 1453 under rules similar to those 
contained in 35 Comp. Gen. 401 (1956), which applied to the Uniformed 
Services Contingency Option Act of 1953 (now Retired Serviceman’s 
Family Protection Plan). Thus, waiver should be granted only where 
there is not only a showing of no fault by widow but also that recovery 
would result in a financial hardship to the widow or for some other 
reason would be contrary to purpose of Plan and therefore against 
equity and good conscience 
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DEBT COLLECTIONS—Continued 

Waiver—Continued 

Military personnel—Continued 

Effect of member’s fault 

Although the Army administrative report recommended against 
waiver of the member’s debt because he stated at the time of his separa- 
tion from the service he believed he had received an overpayment, the 
Army does not refute the member’s statement that he alerted the Army 
to a possible overpayment by so indicating on his “out-processing”’ 
financial papers, and since there is no evidence of fault on the part of 
the member, the claim is waived under 10 U.S.C. 2774 


Prior consideration of debt effect 
An application for waiver under 10 U.S.C. 2774, which was origin- 
ally received within the 3-year statutory period and denied, may be 
given reconsideration based on new evidence, notwithstanding the 
request for reconsideration is received after expiration of the 3-year 
limitation period 


Statutes of limitation 

A “Pay and Allowance Inquiry” form (on which the date was altered) 
prepared by the Army Finance Center and sent to the member’s dis- 
bursing officer inquiring as to the erroneous payment but upon which 
no action was taken by the Army for over three years to notify the 
member or collect the debt may not be considered evidence that as of the 
original date of such form it was definitely determined by an appro- 
priate official that an erroneous payment had been made so as to preclude 
the member’s request for waiver from consideration as not being timely 


filed within the three-year period provided by 10 U.S.C. 2774(b) (2) _--- 


DECEDENTS’ ESTATES 

Compensation 

Children 

Illegitimate 
Effect of court decisions 

Recent Supreme Court and lower Federal Court decisions, particularly 
those applying the Federal life insurance statute, indicate that distinc- 
tions between “legitimate” and “‘illegitimate’”’ children for purposes of 
receipt of benefits should be abrogated. Therefore, State standard of 
proof which encourages such distinctions will not be followed. Pricr 
Comptroller General decisions contra will no longer be followed 


Paternity status 

Claim by deceased Federal employee’s children, who were not formally 
acknowledged in accordance with New York (State of domicile) in- 
heritance laws, may nevertheless be allowed. Record establishes fact of 
paternity and other New York laws conferring analogous Governmental 
benefits do not require formal judicial order of paternity 


Pay, etc., due military personnel 
Beneficiary designations 
Six months’ death gratuity 
When member and wife were separated and agreement was executed 
by them prior to time member entered Air Force whereby wife waived all 
rights and other benefits to which she may be entitled as result of mem- 
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DECEDENTS ESTATES—Continued 
Pay, etc., due military personnel—Continued 
Beneficiary designations—Continued 

Six months’ death gratuity—Continued 
ber’s possible future military service and member designated his mother 
to receive the 6-months’ death gratuity in the event there was no surviv- 
ing spouse, mother’s claim was properly disallowed because 10 U.S.C. 
1447(a) provides that surviving spouse shall be paid the gratuity and a 
simple waiver of an unknown future right does not afford legal basis for 
payment of gratuity due from the U.S. to someone other than the law- 
fully designated recipient 


DEFENSE DEPARTMENT 

Procurement 

Without open and competitive bidding 

Refusal of Air Force to consider proposal from protester for TACAN 
was not unduly restrictive of competition contrary to maximum competi- 
tion mandate of 10 U.S.C. 2304(g) where development contracts pro- 
vided that follow-on production would be limited to development con- 
tractor (dual prototype method of contracting), since Air Force has dem- 
onstrated that such restriction was reasonably necessary to assure that 
prototype selected would meet technical and cost objectives and because 
testing of protester’s equipment could not be accomplished within time 
constraints of procurement 


DEPARTMENTS AND ESTABLISHMENTS 

Commercial activities 

Private v. Government procurement 

Cost comparison 

Federal Property Management Regulations (FPMR) provide that 
procurement of computer equipment with ADP Fund under control of 
GSA shall conform with applicable OMB issuances. 1972 OMB letter 
indicates that contemplated 40-percent rate of return on investment is 
desirable prior to using fund. But, assuming that lesser rate of return is 
obtained in particular case, this does not mean that FPMR is violated, 
because OMB statement appears to be flexible guideline rather than 
specific minimum requirement 


Program implementation 
Unemployment relief 
Comprehensive Employment and Training Act 
The legislative intent of the Comprehensive Employment and Train- 
ing Act of 1973, P. L. 93-203 approved December 28, 1973, is that facil- 
ities of agencies other than the Department of Labor are to be used for 
the purposes of fulfilling objectives of the Act. Modifies 51 Comp. Gen. 


“Hosts” 
Enrollees or trainees 
Comprehensive Employment and Training Act 
Agencies of the Federal Government are not precluded from serving 
as “‘host’’ to enrollees under the Comprehensive Employment and Training 
Act of 1973, Public Law No. 93-203, approved December 28, 1973, by 
31 U.S.C. '665(b).. Modifies 51 Comp. Gen, 152. . 0 = mance ee gts 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 

Promotion procedures. (See REGULATIONS, Promotion procedures) 
Services between 

Procurement of supplies and services 

Aircraft services 

No impropriety has been demonstrated in GSA’s procurement of 
heavy equipment repair services for use of Air Force since solicitation 
was issued pursuant to GSA-Air Force agreement executed under Air 
Force authorizing regulations; moreover, provisions of ASPR 5-205 
whereunder GSA sources are required to be used for repair services 
does not prohibit GSA from procuring subject repair services on behalf 
of Air Force 


DISCRIMINATION. (See NONDISCRIMINATION) 


DISTRICT OF COLUMBIA 

Colleges, schools, etc. 

Federal City College. (See DISTRICT OF COLUMBIA, Federal City 

College) 

Federal City College 

Investments 

For purposes of investing First Morrill Act land-grant funds, bonds 
rated “A” or better by one of established and leading bond rating 
services may be considered by District of Columbia as constituting 
“other safe bonds” within meaning of that phrase as used in such act. 


50 Comp. Gen. 712 (1971) modified 


Leases, concessions, rental agreements, etc. 
Short term conference facilities 


Service contract v. rental contract 

Federal agencies may now procure use of short-term conference and 
meeting facilities without regard to prohibition against rental contracts 
in District of Columbia in 40 U.S.C. 34, inasmuch as the GSA in its 
Federal Property Regs., contained in 41 CFR 101-17.101-4 has inter- 
preted the procurement of use of short-term conference facilities as a 
service contract instead of a rental contract. OTA, which has legislative 
authority to contract for such services, may reimburse its panel member 
sponsors for expenses incurred in arranging OTA panel meetings at 
COSMOS Club in D.C., with appropriate reductions in each member’s 
actual subsistence allowance for meals provided in this manner. 35 
Comp. Gen. 314; 49 zd. 305; and B—-159633, May 20, 1974, insofar as 
they prohibited procurement of short-term conference facilities in D.C., 
will no longer be followed 


School teachers 

Leaves of absence 

Federal annual and sick leave provisions 

Although substitute teachers in D.C. do not earn sick leave under 
D.C. Teachers’ Leave Act of 1949 or Annual and Sick Leave Act of 1951, 
service as substitute in D.C. is service for purpose of leave regulations 
which provided during period in question that sick leave could be re- 
credited after separation from service of less than 52 continuous calendar 
weeks. Former substitute reemployed by HEW is, therefore, entitled 
to recredit of sick leave earned prior to substitute teaching, but amount 
for recredit is limited by Sick Leave Act of 1936 which, until 1952, 
limited accrued sick leave to 90-day maximum 
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DONATIONS 


Gifts 

To educators 

Voucher covering cost of decorative key chains given to educators 
attending Forest Service-sponsored seminars, with intent that Sawtooth 
National Recreation Area and FS symbols on key chains would generate 
future responses from participants and depict positive association be- 
tween SNRA and FS, may not be certified for payment, since such items 
are in nature of personal gifts and, thus, expenditure therefor would not 
constitute necessary and proper use of appropriated funds 


ENLISTMENTS 

Fraudulent 

Determination 

Waiver of fraud v. avoidance of enlistment 

The date of determination of the fraud and the date of the decision to 
either waive the fraud or avoid the enlistment and release the individual 
from military control should be contemporaneous or as close to contempo- 
raneous as possible so as to avoid retaining control over an individual 
whose status as a military member is void. Regulations may be changed 
in line with 47 Comp. Gen. 671 (1968) to place the authority to waive 
fraud in enlistment on the same level as the authority to determine the 
fact of a fraudulent enlistment 


Pay rights, etc. 

Members who fraudulently enlist (voidable enlistments) are entitled to 
receive pay and allowances until the fact of the fraud is definitely de- 
termined at which time either the fraud should be waived and the mem- 


ber continued in the service with pay and allowances or, the enlistment 
should be avoided by the Government and the member released from 
military control with no entitlement to pay and allowances beyond the 
date of determination of the fraud 


Minority 
Discharge 
Within 90 days of enlistment 
Under 10 U.S.C. 1170 a member enlisted between the ages of 17 and 
18 years and who is discharged upon application of parents or guardian 
made within 90 days of enlistment, is entitled to pay and allowances 
through the date of discharge 


Pay rights, etc. 

The enlistment of an individual below the minimum statutory age for 
enlistment is void, however, if such individual continues in a military 
status after reaching the minimum age he enters a voidable military 
status which enlistment may be avoided at the option of the Govern- 


Pay rights, etc. 

Contractual 

An enlistment is more than a contract, it effects a change of status and 
once that status is achieved the member is entitled to his military pay and 
allowances and such pay and allowances are not dependent upon the 
duties he performs but, rather, upon the status he occupies 
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ENLISTMENTS—Continued 

Pay rights, etc.—Continued 

Discharge before expiration of enlistment 

Medically unfit 

Members who subsequent to enlistment are determined to have been 
medically unfit at the time of enlistment may be paid pay and allowances 
through the date of discharge since the determination of medical fitness 
is primarily a function of the service and no statute affirmatively pro- 
hibits their enlistment, such as in the case of insane persons (10 U.S.C. 


Void 

Medically unfit and minority 

The enlistments of individuals enlisted below the minimum statutory 
age who are still below that age when that fact is discovered and the 
enlistments of individuals who are insane are void and upon a definite 
determination of such facts the individual’s pay and allowances are to be 
stopped and he should be released from military control 


ENVIRONMENTAL PROTECTION AGENCY 
Appropriation 
Availability 
Television set. (See APPROPRIATIONS, Availability, Television set, 
Environmental Protection Agency ship) 


ENVIRONMENTAL PROTECTION AND IMPROVEMENT 

Agency contracts 

Sole source procurements 

Public education and information programs 

Factors used to justify sole-source procurement of public education 
and information programs such as: nonprofit organization’s makeup; 
fact that organization would utilize volunteers in performance; organi- 
tion’s rapport and understanding of State and local Government, key 
memberships, respected position, community support and coalition ap- 
proach do not represent proper justification for noncompetitive pro- 
curements irrespective of fact that nonprofit organization could quote 
lower price since statutes require full and free competition consistent 
with what is being procured 


Grants-in-aid 

Waste treatment 

Recovery of costs 

Statutory requirement that grantees under Public Law 92-500 will 
adopt system of charges assuring that each recipient of waste treatment 
services shall pay its proportionate share of treatment works’ operation 
and maintenance costs is not met by use of ad valorem tax since poten- 
tially large number of users—i.e., tax exempt properties—will not pay 
for any services; ad valorem tax does not achieve sufficient degree of 
proportionality according to use and hence does not reward conservation 
of water; and Congress intended adoption of user charge and not tax to 
FAIOG NOCUON: TOVONNIES 56a che Th eo etbigs Ss be veeteeeite ds 


Water pollution. (See WATER, Pollution prevention) 
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EQUAL EMPLOYMENT OPPORTUNITY 
Compliance with regulations 
Contractors 
Allegation that contractor may not be responsible because it did not 
perform satisfactorily under prior contract and was not in compliance 
with Equal Employment Opportunity regulations will not be considered, 
since no fraud has been alleged or demonstrated 


Contract provisions. (See CONTRACTS, Labor stipulations, Nondis- 

crimination) 
Grant programs 

Contract awards 

Illinois Equal Employment Opportunity (EEO) requirements for 
publicly funded, federally assisted projects do not comply with Federal 
grant conditions requiring open and competitive bidding because re- 
quirements are not in accordance with basic principle of Federal pro- 
curement law, which goes to essence of competitive bidding system, that 
all bidders must be advised in advance as to basis upon which bids will 
be evaluated, because regulations, which provide for EEO conference 
after award but prior to performance, contain no definite minimum 
standards or criteria apprising bidders of basis upon which compliance 
with EEO requirements would be judged 


Information 
Obtaining 
Contract award 
Although protester alleges that it was requested to furnish Equal 
Employment Opportunity (EEO) information indicative of award 2 


weeks before proposed awardee in furtherance of allegation of improper 
manipulation of funding available for additive items and record contains 
conflicting information as to when EEO information was obtained from 
bidders, once additional funding became available, increasing amount 
of additive items to be included for award and displacing protester as 
low bidder, it was appropriate to secure EEO information from resulting 
low bidder 


EQUIPMENT 

Automatic Data Processing Systems 

Lease payments 

Assignments 
Validity 

Assignment of lease payments under Government leases for computer 
equipment to lease financing company which purchases title to equip- 
ment should be recognized since purchaser of equipment may be re- 
garded as financing institution under Assignment of Claims Act 


Lease-purchase agreements 

Acquisition of equipment 
Army’s procurement of ADPE without renewed competition was con- 
trary to FPMR Temporary Reg. E-25, because Army did not have 
required delegation of authority from General Services Administration 
for sole-source ADPE procurements, and to maximum order limitation 
in ADP Schedule contract. Therefore, Comptroller General recommends 
that equipment currently installed on rental basis, and additional ADPE 
proposed to be acquired, not be purchased except in accordance with 
Comptroller General views and all applicable regulations, including 
new FPMR Temporary Reg. E-32 promulgated at 39 Fed. Reg. 25421--- 
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EQUIPMENT—Continued 
Automatic Data Processing Systems—Continued 
Leases 
Evaluation 
Separate charges 
Where cancellation of RFP is not objectionable, protest based upon 
Navy’s evaluation of particular offer is academic. But question raised by 
protest—whether RFP’s for computer leasing should contain an FPMR 
provision stating that “separate charges’ will not be considered in 
evaluating offers—is of interest for future procurements. Therefore, 
question is referred to GSA so it can consider whether FPMR provision 
should be revised 


Private v. Government procurement 
Cost comparison 

Before canceling an RFP involving lease of computer equipment, 
Navy had ascertained that alternative source of supply within Govt. 
might be available at lower cost. This would eliminate need for supplies 
being procured under RFP. Record supports reasonableness of canceling 
RFP, even though at time of cancellation alternative source had not yet 
become available to Navy 


Selection and purchase 
Competitive basis 
Protester objecting to alleged sole-source procurement is not without 
standing to have protest considered because of failure to participate in 
earlier, competitive phase of procurement for automatic data processing 
systems since it is current non-competitive procurement action which 


is basis of protest 


Federal Supply Schedule 

Army’s procurement by renting initially and then purchasing auto- 
matic data processing equipment (ADPE) from one vendor pursuant to 
delivery order issued against Federal Supply Schedule contract 6 years 
earlier was unauthorized, since delivery order, which Army regarded as 
long-term contractual arrangement, was effective only with respect to 
equipment actually ordered for delivery and not with respect to addi- 
tional equipment listed for possible future acquisition, which could be 
acquired only through issuance of subsequent delivery orders or contract 
awards in accordance with then applicable regulations__-_-----.------- 


Procurement with ADP Fund 
General Services Administration control 

Federal Property Management Regulations (FPMR) provide that 
procurement of computer equipment with ADP Fund under control of 
GSA shall conform with applicable OMB issuances. 1972 OMB letter 
indicates that contemplated 40-percent rate of return on investment is 
desirable prior to using fund. But, assuming that lesser rate of return is 
obtained in particular case, this does not mean that FPMR is violated, 
because OMB statement appears to be flexible guideline rather than 
specific minimum requirement 


Warranties and damages 
Allegation that warranty used in IFB for automatic data processing 
equipment is unreasonable in general business practice is refuted by 
extent of competition that did not except to warranty requirements -- 


591-730 O - 75 = 18 
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EQUIPMENT—Continued 

Automatic Data Processing Systems—Continued 

Supplies 

Procurement 
Limitation for prior GSA approval 

When procurement for automatic data processing equipment is less 
than $50,000, agency need not get prior approval from GSA and dele- 
gation to procure carries with it delegation to determine its own re- 
quirements, including type and extent of warranty as procurement 
policy within own agency discretion 


Recreation 
Purchase authority. (See WELFARE AND RECREATION FACILITIES, 
Civilian personnel) 


EXPERTS AND CONSULTANTS 
Travel expenses 

To and from places other than home, etc. 

Although Government consultant employed on  when-actually- 
employed basis returned to his home in St. Louis, Missouri, instead of 
returning immediately to Las Vegas, Nevada, where he was transacting 
non-Government business at time he was called for Government meet- 
ings in Washington, D.C., he may be allowed the full cost of round-trip 
airfare between Las Vegas and Washington because the delay was 
occasioned by the Government assignment 


FAIR LABOR STANDARDS ACT 

Applicability 

Employees of Canal Zone Government 

Fair Labor Standards Amendments, Pub. L. 93-259 

Civil Service Commission’s interim instructions, requiring agencies 
to compute overtime benefits under both the Fair Labor Standards 
Amendments of 1974 and under various provisions of Title 5 of the 
U.S. Code, and to pay according to computation most beneficial to the 
employee are not illegal, as Canal Zone Acting Governor contends, but 
are in accord with statutory construction principle to harmonize 
statutes dealing with the same subject whenever possible, and is con- 
sistent with congressional intent 


FAMILY ALLOWANCES 

Evacuation 

Member’s duty station not ordered evacuated 

Where there was an ordered evacuation of dependents of members 
of uniformed services serving in Cyprus, and dependents en route to 
other destinations in general area were delayed because of suspension 
of commercial air transportation to destinations east of Rome, Italy, 
evacuation allowances provided in ch. 12, 1 JTR, may not be authorized 
under current regulations, nor may such regulations be amended to 
permit evacuation allowances for dependents en route to station at 
which evacuation of dependents is not ordered, in absence of statutory 
authority 
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FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT 

Provisions 

Property management functions 

Performed by GSA 

Although Administrative Office Act of 1939 provides that Director, 
Administrative Office of U.S. Courts, shall “provide accommodations” 
for Judiciary, Federal Property and Administrative Services Act of 
1949, as amended (40 U.S.C. 271 et seg.) provides that GSA shall per- 
form centralized property management function (including leasing) for 
agencies of Federal Govt. Therefore Judiciary, included by definition 
in provisions of Property Act of 1949, may not perform its own leasing 
functions 


FEES 

Attorneys 

Generally. (See ATTORNEYS, Fees) 

Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses, Attorney fees) 

Docket 

Government liability 

Docket fee may be awarded as cost against Government as set forth 
in 28 U.S.C. 1923, since after balancing 28 U.S.C. 2412 prohibition 
against taxing of attorney fees and expenses (docket fee appearing to 
be attorney’s compensation for docketing suit) against allowance of 
such fees in sections 1920 and 1923, it appears that allowance of such 
fee accords with congressional intent in 1966 amendment of section 
2412, which appears to be remedial in nature, to bring parity to private 
litigant respecting costs in litigation with U.S._____..-_-_-_-_-_-_--- 


Jury. (See COURTS, Jurors, Fees) 
Membership 

Use 

Operation cost of association 
Status of association in regard to contract protests 

Dept. of Labor Day Care Parents’ Association is an ‘interested party”’ 
under 4 CFR 20.1 for purpose of protesting Dept. of Labor’s award of 
contract for operation of day care center where fees paid by its members 
account for approximately 15 percent of total operating cost of center 
and nearly one-third of contract price 


FOOD 
Stamp programs 
Appropriations 
Impounding 
Court order, entered prior to expiration of availability period for 
fiscal year 1973 Food Stamp Program appropriation, which required 
that the impounded balance of such appropriation be recorded as 
obligated under 31 U.S.C. 200(a)(6), as a liability which might result 
from pending litigation, was effective to obligate the impounded 1973 
appropriation balance and thereby prevent its lapse. Therefore, 1973 
balance so obligated may be used during fiscal year 1976 without further 
appropriation action 
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FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 

Territorial cost of living allowance 

Inclusion for aggregate limitation purposes 

Judicial staff members Page 

Determination by Judicial Conference that limitation at 28 U.S.C. 
753(e) on annual salary payable to court reporters precludes payment of 
cost-of-living allowance to reporters receiving maximum salary is reason- 
able exercise of pay-setting authority given the lack of any indication that 
Congress intended reporters to receive compensation, other than trans- 
script fees, in excess of that maximum. Determination is in line with our 
holding in B-107827, November 9, 1973, that cost-of-living allowance 
payable to Judges’ secretaries and clerks under 28 U.S.C. 604(a) (5) is 
subject to appropriations limitations on aggregate salary 


FOREIGN GOVERNMENTS 

Contracts with United States 

Furtherance of foreign relations 

Protest that proposal offering listed Canadian end product should have 
been evaluated pursuant to Buy American Act restrictions is denied 
because regulations implementing Act provide for waiver with respect 
to listed Canadian end products and GAO has previously upheld DOD’s 
discretion in effecting waiver of restrictions and listing products; more- 
over, action of Canadian, Commercial Corporation in submitting offer for 
Canadian supplier was proper under regulation. In view of Congressional 
cognizance of Agreements between DOD and Canadian counterpart 
waiving Act’s restrictions, and as Agreement covers matter concerning 
U.S.-Canadian relations, it is inappropriate for GAO to question regula- 
tion’s propriety 


Exhibits 

Archaeological finds of People’s Republic of China 

Government liability 

Where Congress has authorized the Dept. of State to agree to in- 
demnify the People’s Republic of China (PRC) for loss of or damage 
to an exhibition of archaeological finds, and where the Dept. has agreed 
to be responsible for the security of collection while it is in U.S., the 
Dept., if it determines it is to the advantage of the U.S. to do so, may 
give assurance to private art gallery showing exhibition pursuant to 
agreement with PRC that, if U.S. is required to indemnify the PRC as 
result of negligence by gallery, U.S. will not seek to recover from gallery - 


FOREST SERVICE 
Other than timber sales. (See AGRICULTURE DEPARTMENT, Forest 
Service). 


FREEDOM OF INFORMATION ACT 

Disclosure requests 

Contract protester 

In general, burden is on protester to obtain such information it deems 
necessary to substantiate its case. While request for reconsideration 
alleges agency failed to fulfill promised opportunity for protester to 
participate in laundry system design and to submit competitive proposal, 
it is noted that initial protest did not specifically make such complaints. 
Assuming agency refused to release information on its requirements, 
protester should have pursued disclosure request under Freedom of 
Information Act 
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FUNDS 

Advance 

Repairs on defaulted mortgage properties 

Housing and Urban Development Department 

Under provisions of 12 U.S.C. 1713(k) Secretary of HUD may 
advance moneys for purpose of making necessary repairs to multifamily 
projects covered by mortgages which have gone into default and been 
assigned to him, provided that either default is cured or title to property 
acquired within reasonable time. After mortgage has gone into default 
and been assigned to Secretary of HUD, he may, in accordance with 
broad authority contained in 42 U.S.C. 3535(i), restructure mortgage 
to defer portion of monthly principal and interest payment to end of 
mortgage term so as to cure default 


Travel expenses 
Accountability 
Special Agent of the Drug Enforcement Administration whose wallet 
containing $1,185 in cash travel advance funds was stolen from his 
locked motel room while he was sleeping may nevertheless not be 
relieved of liability for the loss of such funds since travel advancements 
are considered to be like loans, as distinguished from Government funds 
and hence money in the wallet was private property of the Special Agent 
and he remains indebted to the Government for the loan, and must 
show either that it was expended for travel or refund amount not 
expended 


Appropriated. (See APPROPRIATIONS) 
Federal aid, grants, etc. to States. (See STATES, Federal aid, grants, etc.) 


Impounding. (See APPROPRIATIONS, Impounding) 
Land-grant funds 

Investments 

‘‘Other safe bonds’’ 
What constitutes 

For purposes of investing First Morrill Act land-grant funds, “prudent 
man rule’ is too broad and subjective to be used as test for what con- 
stitutes ‘other safe bonds’’ within the meaning of that phrase as used 
in such act, since men may differ as to what is reasonable and prudent -- 


GARNISHMENT 
Military pay, etc. 

Where a surety has indemnified the Government for a portion of loss 
occasioned by employee’s embezzlement of public funds and the em- 
ployee is entitled to receive military retired pay, such pay cannot be 
withheld for the benefit of the surety on theory that the surety is sub- 
rogated to the Government’s right of setoff, since such action would be 
contrary to the language of 32 C.F.R. 43a.3, the Government’s policy 
against accounting to strangers for its transactions and against having 
the Government serve as agent for collection of private debts --------- 


GENERAL ACCOUNTING OFFICE 

Comptroller General 

Impoundment functions 

GAO interpretation of Impoundment Control Act of 1974 is that 
amendment to Antideficiency Act eliminates that statute as a basis for 
fiscal policy impoundments; President must report to Congress and 
Comptroller General (C.G.) whenever budget authority is to be with- 
held; duration of, and not reason for, impoundment is criterion to be 
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GENERAL ACCOUNTING OFFICE—Continued 
Comptroller General—Continued 
Impoundment functions—Continued 

used in deciding whether to treat impoundment as rescission or deferral; 
the C.G. is to report to Congress as to facts surrounding proposed rescis- 
sions and, in the case of deferrals, also whether action is in accordance 
with law; the C.G. is authorized to initiate court action to enforce pro- 
visions of the act requiring release of impounded budget authority; the 
C.G. is to report to Congress when President has failed to transmit a re- 
quired message; and the C.G. can reclassify deferral messages to rescis- 
sion messages upon determination that withholding of budget authority 
precludes prudent obligation of funds within remaining period of 
availability 


Contracts 

Contractor’s responsibility 

Centracting officer’s affirmative determination accepted 
Exceptions 

GAO has discontinued practice of reviewing bid protests of contracting 
officer’s affirmative responsibility determination except for actions by 
procuring officials which are tantamount to fraud 

Question of responsive bidder’s manifestation after bid opening of 
inability to comply with specification requirement for commercial, 
off-the-shelf item is situation where our Office will continue to review 
affirmative responsibility determination, even in absence of allegation 
or demonstration of fraud to determine if determination was founded 
on reasonable basis. io oo hose ea oe Sa ee eee ne eee ee 

Where IFB provides for offerors’ furnishing information as to ex- 
perience in designing and producing items comparable to item being 
procured, record will be examined to determine if bidder to whom 
award was made meets experience requirement and rule that affirmative 
determinations of responsibility will not be" reviewed except where 
there are allegations that contracting officer’s actions in finding bidder 
responsible are tantamount to fraud is distinguished 

Complaint questioning affirmative responsibility determination be- 
cause of contractor’s alleged lack of financial resources cannot be con- 
sidered in view of policy not to review affirmative responsibility 
determinations absent allegation of fraud or bad faith 

GAO will not review affirmative responsibility determination even 
though it is alleged that fraud and/or conflict of interest charges involv- 
ing prospective contractor can be resolved by objective standards, since 
factual basis for such charges and the effect on integrity as that factor 
relates to responsibility involves the subjective judgment of contracting 
officer which is not readily susceptible to reasoned review. While fore- 
going rule as to GAO scope of review would not preclude taking excep- 
tion to award where legal effect of contracting officer’s findings showed 
violation of law such as to taint procurement, no such violation of law is 
shown by contracting officer’s findings in this case. _-_.___-.----------- 

Issue concerning whether awardee is nonresponsible for allegedly fail- 
ing to offer finished product which meets quality of product initially 
offered will not be considered by GAO, since practice of reviewing pro- 
tests involving contracting officer’s affirmative determination of respon- 
sibility has been discontinued absent showing of fraud in finding_---- ---- 





INDEX DIGEST 


GENERAL ACCOUNTING OFFICE—Continued 
Contracts—Continued 


Protests. (See CONTRACTS, Protests) 
Recommendation for agency review 
Justification for award 

Since substantial justification forcon clusions reached by third evalu- 
ator, whose views prompted source selection, may exist, recommendation 
is made that Secretary of Transportation ascertain reasons for conclu- 
sions. If investigation shows that conclusions reached are not rationally 
supported, in light of contrary views advanced by technical evaluation 
committee, further recommendation is made that awarded contract be 
terminated for convenience and awarded to protester, provided: (1) cost 
savings, in award to lower-ranked technical offeror, upon reflection and 
consideration of GAO-expressed views, are considered insubstantial; (2) 
protester agrees to accept award on terms and conditions finally 
proposed; and (3) protester agrees to meet any congressionally imposed 
deadlines for completion of study 


Recommendation for corrective action 

Recommendation for convenience termination which is contained in 
affirmation of prior decision presupposes that contractor is satisfactorily 
performing contract in accordance with its terms. Recommendation 
should not take precedence over any possible termination for default 
action should such action be appropriate and necessary 

Agency’s evaluation of transportation costs based on other than most 
economical method of shipment was contrary to terms of solicitation. 
GAO recommends that agency consider feasibility of partial termination 
for convenience of award made on basis of erroneous evaluation and of 
awarding any remaining quantities to protester 

Invitation for emergency standby power systems contained specifi- 
cation concerned with horsepower rating of engine needed to drive 
generator which was subject to conflicting reasonable interpretations. 
Where invitation so inadequately expresses Govt.’s requirements as to 
ensnare bidder into submitting nonresponsive bid, invitation should be 
canceled and procurement resolicited under terms clearly expressing 
CROVESIRIGE ERA) Bix. Cees Ds. ort eh CE SE ee ee 

Where in course of final discussion with sole offeror remaining in com- 
petitive range contract being negotiated has significantly changed from 
RFP under which competitive range was determined, in absence of 
compelling reason, contracting officer must take action to amend RFP 
GAG SOCK NOW QUO 6 on i tees See Se See See 

Recommendation to GSA is made that future solicitations requiring 
bidders to indicate percentage either as addition to, or deduction from, 
established rate schedules should provide bidders with bidding schedule 
compatible with METHOD OF AWARD clause 


Satisfied 

Where GAO previously judged probable cost evaluation to be doubtful 
in certain respects, actions taken by NASA source selection official—in 
considering certain cost data and reaching determination that neither 
cost reevaluation nor reconsideration of selection decision is warranted— 
are responsive to intent of GAO recommendation. Under circumstances, 
additional analysis in area of application of G&A cost rates does not 
appear to be required 
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GENERAL ACCOUNTING OFFICE—Continued 

Decisions 

Abeyance 

Pending protester’s appeal to agency 
Exception 

Notwithstanding protester’s appeal to agency under Freedom of In- 
formation Act, 5 U.S.C. § 552 et seq., for further documentation relative 
to merits of its protest, GAO will not refrain from issuing decision pending 
appeal, where record shows that further delay in issuing decision could 
harm agency procurement process and protester already has received 
substantial portion of agency documents - - . --...-.---.-.------------ 


Effect on entitlements prior to decision 
Prospective effect 

Our decision 53 Comp. Gen. 814 (1974) interpreted the phrase ‘‘ma- 
jority of hours,” as contained in 5 U.S.C. 5343(f), regarding entitlement 
of prevailing rate employees to night differential, to mean a number of 
whole hours greater than one-half. Prior interpretation was made by the 
CSC to include any time period over 4 hours in an 8-hour shift. Since our 
decision 53 Comp. Gen. 814 was tantamount to a changed construction 
of law, it need not be given retroactive application 


Reconsideration 
Litigation pending 

Where issues involved in request for reconsideration are before court 
of competent jurisdiction, decision on reconsideration generally will not 
be issued. However, since parties consented to issuance of TRO, after 
receiving assurance that decision on reconsideration would be issued 
expeditiously within period of contemplated restraining order, and court 
was fully aware of both pendency of reconsideration and commitment 
to issue decision before expiration of TRO, decision on reconsideration 
is issued 

Objection to RFP evaluation factors made 10 months after receipt of 
initial proposals is untimely, but where issue is part of request for re- 
consideration which has become involved in litigation before U.S. District 
Court, and suspension of litigation proceedings indicates court’s interest 
in receiving GAO decision, untimely issue is addressed on merits along 
with other issues raised by request 

Requests 

Advance 
Arbitration award payments 

Agency heads and authorized certifying officers have statutory rights 
to obtain advance decisions from this Office on propriety of payments, 
including arbitration award payments, without exhausting other ad- 
ministrative appeals procedures. However, to avoid an unfair labor 
practice, agency can also file exception to arbitration award with Federal 
Labor Relations Council (FLRC) under regulations promulgated by that 
agency. Decisions by the Comptroller General are binding on agency, 
the FLRC and Assistant Secretary of Labor for Labor-Management 
Telations.... 2. s<:< a2 sca deca Bord aes den cei eeers bees cement 


Review basis 
Under provisions of 31 U.S.C. 74 and 82d, agency heads and authorized 
certifying officers have statutory right to seek decision from this Office 
on propriety of payments. Hence, agency may legitimately delay imple- 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
Requests—Continued 
Review basis—Continued 


mentation of a determination by Asst. Secretary of Labor for Labor- 
Management Relations involving expenditure of funds pending Comp- 
troller General decision 


Jurisdiction 

Contracts 

Contracting officer’s affiirmative responsibility determination 
GAO review discontinued 
Exceptions 

GAO has discontinued practice of reviewing bid protests of contract- 
ing officer’s affirmative responsibility determination except for actions 
by procuring officials which are tantamount to fraud 

Question of responsive bidder’s manifestation after bid opening of 
inability to comply with specification requirement for commercial, 
off-the-shelf item is situation where our Office will continue to review 
affirmative responsibility determination, even in absence of allegation 
or demonstration of fraud to determine if determination was founded 
on reasonable basis 

Complaint questioning affirmative responsibility determination 
because of contractor’s alleged lack of financial resources cannot be 
considered in view of policy not to review affirmative responsibility 
determinations absent allegation of fraud or bad faith 

GAO will not review affirmative responsibility determination even 
though it is alleged that fraud and/or conflict of interest charges involving 
prospective contractor can be resolved by objective standards, since 
factual basis for such charges and the effect on integrity as that factor 
relates to responsibility involves the subjective judgment of contracting 
officer which is not readily susceptible to reasoned review. While fore- 
going rule as to GAO scope of review would not preclude taking ex- 
ception to award where legal effect of contracting officer’s findings showed 
violation of law such as to taint procurement, no such violation of law 
is shown by contracting officer’s findings in this case 

Issue concerning whether awardee is nonresponsible for allegedly 
failing to offer finished product which meets quality of product initially 
offered will not be considered by GAO, since practice of reviewing 
protests involving contracting officer’s affirmative determination of re- 
sponsibility has been discontinued absent showing of fraud in finding- - 


Defaults and terminations 
Recommendations for corrective action 
Recommendation for convenience termination which is contained in 
affirmation of prior decision presupposes that contractor is satisfactorily 
performing contract in accordance with its terms. Recommendation 
should not take precedence over any possible termination for default 
action should such action be appropriate and necessary 
Equitable jurisdiction 
Specific statute requirement 
Holding in 28 Ops. Atty. Gen. 121 (1909) cannot be followed since it 
was based on concepts of equity and principles of morality. GAO equit- 
able jurisdiction can be exercised only where specifically granted by 
statute. There is no authority applicable to considering request for 
no-cost cancellation on equitable basis 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Contracts—Continued 
Relief to facilitate national defense 
Our Office cannot review agency’s findings under Pub. L. 85-804 
since we are not one of Govt. agencies authorized by statute or imple- 
menting Executive orders to modify contracts without consideration _ _- 


Subcontracts 

As matter of policy, GAO generally will not consider protests against 
awards of subcontracts by prime contractors, even where prime contract 
is of cost-reimbursement type, whether or not subcontract has been 
awarded. However, GAO will consider subcontract protests where prime 
contractor is acting as Government’s purchasing agent; Government’s 
active or direct participation in subcontractor selection has net effect of 
causing or controlling potential subcontractors’ rejection or selection, or 
of significantly limiting subcontractor sources; fraud or bad faith in 
Government’s approval of subcontract award is shown; subcontract 
award is ‘for’? Government; or agency requests advance decision. 51 
Comp. Gen. 803, modified 

GAO will not consider on merits protest of award of automatic data 
processing subcontract by health insurance carrier administering 
Medicare Part “B’’ program pursuant to cost reimbursement type 
contract with Social Security Administration (SSA) by virtue of pro- 
tester’s allegations that contractual and regulatory requirements that 
carrier conduct proper cost analysis before awarding subcontract were 
not complied with, since enforcement of such requirements are contract 
administration matters appropriate for SSA’s resolution and not proper 
for GAO’s resolution absent evidence indicating fraud or bad faith 


Recommendations 

Agency review of technical/cost justification for contract award 

Since substantial justification for conclusions reached by third evalu- 
ator, whose views prompted source selection, may exist, recommendation 
is made that Secretary of Transportation ascertain reasons for conclu- 
sions. If investigation shows that conclusions reached are not rationally 
supported, in light of contrary views advanced by technical evaluation 
committee, further recommendation is made that awarded contract be 
terminated for convenience and awarded to protester, provided: 
(1) cost savings, in award to lower-ranked technical offeror, upon reflec- 
tion and consideration of GAO-expressed views, are considered in- 
substantial; (2) protester agrees to accept award on terms and conditions 
finally proposed; and (3) protester agrees to meet any congressionally 
imposed deadlines for completion of study 


Contracts 
Invitation for bids 
Method of award clause 
Recommendation to GSA is made that future solicitations requiring 
bidders to indicate percentage either as addition to, or deduction from, 
established rate schedules should provide bidders with bidding schedule 
compatible with METHOD OF AWARD clause 
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GENERAL ACCOUNTING OFFICE—Continued 

Recommendations—Continued 

Reconsideration of decision effect 

Prior decision concluding that termination for convenience is in 
best interest of Govt. is affirmed, taking into consideration (a) extent of 
contract performance; (b) estimated cost of termination for convenience 
(both at present and at date of prior decision); and (c) whether benefits 
to competitive procurement system require corrective action; and be- 
cause it is not clear that all bidders would offer same items on resolicita- 
tion and thereby render reprocurement academic exercise. However, 
second part of original recommendation, i.e., award to next low bidder, 
is modified because agency states that requirements as interpreted 
exceed its minimum needs 


Reporting to Congress 
Contract matters 

Invitation for emergency standby power systems contained specifica- 
tion concerned with horsepower rating of engine needed to drive generator 
which was subject to conflicting reasonable interpretations. Where 
invitation so inadequately expresses Govt.’s requirements as to ensnare 
bidder into submitting nonresponsive bid, invitation should be canceled 
and procurement resolicited under terms clearly expressing Govt.’s needs_ 


Withdrawn 

Because resolicitation cannot be effectively implemented before 
expiration of contract recommended for resolicitation in prior decision 
and normal procurement cycle on upgraded specification is about to 
begin, HEW is advised that prior recommendation need not be followed. 
53 Comp. Gen. 895, modified 


Recommendation in 54 Comp. Gen 16 that negotiations be reopened 
to either cure deviation in accepted proposal or to issue amendment to 
RFP deleting option price ceiling is withdrawn in light of contracting 
agency’s position that to do so would not be in best interests of Govern- 
ment based upon significant termination costs 


Reviews 
Pro rata expense reimbursement 
House purchase or sale 
Relocation expenses 
Where employee purchases or sells land in excess of that reasonably 
related to a residence site and there is doubt as to the propriety of the 
agency proration determination under Federal Travel Regulations 
(FPMR 101-7) para. 2-6.1f (May 1973) or the employee takes excep- 
tion to the agency determination, the case should be forwarded to 
Comptroller General with supporting evidence for review and disposition - 
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GENERAL ACCOUNTING OFFICE—Continued 


Settlements 
Reopening, review, etc. 
Transportation claims 
Even though request for reversal of audit action is addressed to Trans- 
portation and Claims Division, settlement action, disallowing claims, 
is ripe for review by Comptroller General where record shows Division 
adequately responded to all of claimant’s grounds for reversal 


GENERAL SERVICES ADMINISTRATION 

Authority 

Space assignment 

Leasing 
Freeze 

In performing its centralized leasing functions pursuant to Federal 
Property and Administrative Services Act of 1949, as amended, GSA’s 
imposition of freeze on monies appropriated to Judiciary for fiscal year 
1975 for new leases is consistent with Congressional intent of GSA’s ap- 
propriation act for 1975 to limit monies expended for leasing for all of 
Federal Govt 


Services for other agencies 

Space assignment 

Including leasing 

Although Administrative Office Act of 1939 provides that Director, 
Administrative Office of U.S. Courts, shall “provide accommodations” 
for Judiciary, Federal Property and Administrative Services Act of 1949, 
as amended (40 U.S.C. 271 et seg.) provides that GSA shall perform 
centralized property management function (including leasing) for 
agencies of Federal Govt. Therefore Judiciary, included by definition 
in provisions of Property Act of 1949, may not perform its own leasing 
TUNOUONS . cc 8 ht eee ae eed Soe bees eee 


GRANTS 
To States. (See STATES, Federal aid, grants, etc.) 


GRATUITIES 

Reenlistment bonus 

Eligibility 

Public Law 93-277 

Members of military service who were discharged or separated prior 
to June 1, 1974, and who reenlisted within 3 months but were not on 
active duty on June 1, 1974, the effective date of Pub. L. 93-277, are not 
entitled to receive the regular reenlistment bonus under prior law, as 
saved by sec. 3 of Pub. L. 93-277 since the law as enacted specifically 
limits save-pay to those members who were on active duty on the effec- 
tive date of the act and there is nothing in the legislative history of that 
act which would furnish a basis upon which that limitation could be 
disregarded 


Six months’ death 
Conflicting claims 
Wife v. parent 
Effect of wife’s separation agreement 
When member and wife were separated and agreement was executed 
by them prior to time member entered Air Force whereby wife waived 
all rights and other benefits to which she may be entitled as result of 


536 
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GRATUITIES—Continued 
Six months’ death—Continued 
Conflicting claims—Continued 
Wife v. parent—Continued 
Effect of wife’s separation agreement—Continued 


member’s possible future military service and member designated his 
mother to receive the 6-months’ death gratuity in the event there was no 
surviving spouse, mother’s claim was properly disallowed because 10 
U.S.C. 1447(a) provides that surviving spouse shall be paid the gratuity 
and a simple waiver of an unknown future right does not afford legal basis 
for payment of gratuity due from the U.S. to someone other than the 
lawfully designated recipient 


Inactive duty training 
Injury within scope of duties 

Claims for death gratuity and medical expenses by beneficiaries of 
member who was to attend inactive duty training on Sept. 8-9, 1973, 
and then report for full-time training duty on Sept. 9-10, 1973, but 
who suffered heart attack and died during early morning of Sept. 9, 
may be allowed since member was under military control in his training 
area at time of heart attack and death and was, therefore, on inactive 
duty training at such time, which is basis for payment of such benefits 
under 32 U.S.C. 321(a)(1) and 32 U.S.C. 320 


GUAM 
Employees 
Court reporters 
Court reporter who served in dual capacity as court reporter-secretary 


under authority of 28 U.S.C. 753(a) is not entitled to additional pay 
for performance of secretarial duties in excess of maximum established 
under 28 U.S.C. 753(e) as in effect prior to June 2, 1970. While language 
of 753(a) does not clearly so limit compensation for combined positions, 
the derivative language of Public Law 78-222 which was revised, codified 
and enacted without substantive change by Public Law 80-773, expressly 
provided that the salary for such a combined position was to be es- 
tablished subject to the statutorily prescribed maximum 

Determination by Judicial Conference that limitation at 28 U.S.C. 
753(e) on annual salary payable to court reporters precludes payment 
of cost-of-living allowance to reporters receiving maximum salary is 
reasonable exercise of pay-setting authority given the lack of any in- 
dication that Congress intended reporters to receive compensation, 
other than transcript fees, in excess of that maximum. Determination 
is in line with our holding in B-107827, November 9, 1973, that cost- 
of-living allowance payable to Judges’ secretaries and clerks under 28 
U.S.C. 604(a)(5) is subject to appropriations limitations on aggregate 
salary 


HEALTH, EDUCATION, AND WELFARE DEPARTMENT 

Contracts 

Negotiated 

Basic ordering type agreements 
Approval 

Dept. HEW’s proposed use of basic ordering agreement type method 
of prequalifying firms to compete for requirements for studies, research 
and evaluation in exigency situations where sole source award might 
otherwise be made is not unduly restrictive of competition but may 
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HEALTH, EDUCATION, AND WELFARE DEPARTMENT—Continued 
Contracts—Continued 
Negotiated—Continued 
Basic, ordering type agreements—Continued 
Approval—Continued 

actually enhance competition in those limited instances. Implementa- 
tion of procedure which provides for awarding of basic ordering type 
agreements to all firms in competitive range in response to simulated 
procurement is tentatively approved 


HOUSING 

Displacement 

Relocation costs 

Displaced persons only 

Tenants whose landlords exercise their legal right to gain possession 
of premises and then lease property to Federal Govt. or to federally 
assisted entity in open market transaction without threat of condemna- 
tion may not be considered “displaced persons’? and hence are not 
entitled to benefits of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970. Govt.’s obtaining of leasehold interest 
in open market transaction is not “acquisition of such real property” 
causing tenants to vacate premises within meaning of section 101(6) 
of act 


Effective date of entitlement 
Holding in 51 Comp. Gen. 660 (1972) that GSA lease dated June 30, 
1971, was “‘lease-construction”’ project entitles only tenants of Temple 
Trailer Village displaced after that date to benefits of Uniform Ke- 
location Assistance and Real Property Acquisition Policies Act of 1970 
but does not extend to persons vacating village prior to that date 


HOUSING AND URBAN DEVELOPMENT DEPARTMENT 
Repairs on defaulted mortgage properties 

Authority to make advancements from insurance fund for reimburse- 

ment. 

Under provisions of 12 U.S.C. 1713(k) Secretary of HUD may advance 
moneys for purpose of making necessary repairs to multifamily projects 
covered by mortgages which have gone into default and been assigned to 
him, provided that either default is cured or title to property acquired 
within reasonable time. After mortgage has gone into default and been 
assigned to Secretary of HUD, he may, in accordance with broad au- 
thority contained in 42 U.S.C. 3535(i), restructure mortgage to defer 
portion of monthly principal and interest payment to end of mortgage 
term so as to cure default 


HUSBAND AND WIFE 

Annulments 

Widow’s entitlement to annuity elected by military member 

Annulment of widow’s remarriage. (See PAY, Retired, Annuity 
elections for dependents, Annulment of widow’s remarriage) 

Dual rights where both in military or Federal service 

Travel expenses 

Since agency’s apparent reason for declining to issue female GS-11 
employee travel orders for permanent change of station (PCS) was 
based on its erroneous belief that she could have no PCS entitlements in 
her own right solely because her U.S.A.F. Lieutenant Colonel husband 
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HUSBAND AND WIFE—Continued 
Dual rights where both in military or Federal service—Continued 
Travel expenses—Continued 
was transferred at approximately same time to same place, employee’s 
PCS entitlements may be paid if agency determines transfer was in 
Govt.’s interest; that transfer also serves employee’s personal needs 
does not preclude such determination 


Transportation agreements 

Renewals 

Overseas service 

Single, non-U.S. citizen who was hired outside continental U.S. for 
service overseas was permitted to negotiate transportation agreement. 
Ten years later employee married another employee of U.S. Govt., and 
they elected, as required by regulation, to retain husband’s transporta- 
tion agreement, with wife travelling as spouse. Husband was separated 
in RIF, and wife was denied right to negotiate renewal agreement be- 
cause of travel benefits received by husband from non-U.S. Govt. 
employer. Wife should be permitted to negotiate renewal agreement 
because she has met all statutory requirements. Rules for local hires do 
not apply nor should benefits from husband’s employer be considered __ 


Travel and transportation matters 

Transportation of household effects 

Two movements 
Dual rights 

Where military member and wife each were entitled to shipment of 
household goods from Germany, wife’s entitlement on termination of 
teaching contract with Army was to Detroit, Michigan, area, and hus- 
band’s entitlement on release from active duty was not to exceed dis- 
tance from Germany to Hailey, Idaho, and goods were shipped at 
Govt. expense on wife’s orders from Germany to warehouse at Lincoln 
Park, Michigan, and later member had goods shipped from Lincoln Park 
to Boise, Idaho, reimbursement for this shipment is not authorized as 
Govt.’s obligation is limited to the greater entitlement and with pay- 
ment of constructive drayage plus shipment to Lincoln Park, that 
entitlement resulted in greater payment 


INSURANCE 

Contractors 

Government 

Self-insurer 

Where amount of contractor’s commercial work is insignificant when 
compared to amount of Govt. work and Govt. as practical matter is 
bearing entire risk of loss of contractor’s property in that Govt. is, in 
essence, paying full insurance premium under its cost-type contract, no 
compelling reason is seen why Govt. may not, within appropriation 
limits, agree to assume such risk of loss. B—168106 dated July 3, 1974, 
modified 


Life 

Civilian employees. (See OFFICERS AND EMPLOYEES, Life insurance) 

INTEREST 

Back pay 

Statutory authority required 

Asst. Secretary of Labor for Labor-Management Relations may not 
order agency to pay interest on backpay awards in absence of specific 
statutory authority 
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INTERGOVERNMENTAL PERSONNEL ACT 

Assignment of State employees 

‘‘Pay’’ reimbursement 

When a State or local Govt. employee is detailed to executive agency 
of Federal Govt. under Intergovernmental Personnel Act, reimburse- 
ment under 5 U.S.C. 3374(c) for “pay’”’ of employee may include fringe 
benefits, such as retirement, life and health insurance, but not costs for 
negotiating assignment agreement required under 5 CFR 334.105 nor for 
preparing payroll records and assignment report prescribed under 
5 CFR 334.106. The word ‘‘pay”’ as used in act has reference, according 
to legislative history, to salary of State or local detailee which term as 
used in 3374(c), upon reconsideration, does need to be limited to meaning 
used in Federal personnel statutes, that is, that term refers only to 
wages, salary, overtime and holiday pay, periodic within-grade advance- 
ments and other pay granted directly to Federal employees. 53 Comp. 
Gen. 355, overruled in part 


INVESTMENTS 
Land grant colleges 
For purposes of investing First Morrill Act landgrant funds, bonds 
rated “‘A”’ or better by one of established and leading bond rating services 
may be considered by District of Columbia as constituting ‘‘other safe 
bonds”’ within meaning of that phrase as used in such act. 50 Comp. 
Gen. 712 (1971) modified 


JOINT VENTURES 

Bid 

Bid bond 

Discrepancy between bid and bid bond 
Bid nonresponsive 

Bid of corporation, which submitted defective bid bond in name of 
joint venture consisting of corporation and two individuals, must be 
rejected as nonresponsive and defect cannot be waived by contracting 
officer, since IFB requirement for acceptable bid bond is material and 
GAO is unable to conclude on basis of information bidder submitted 
with bid that surety would be bound in event bidder failed to execute 
contract upon acceptance of its bid 


Joint venturers 

Improper discussions alleged 

Negotiated contract 

Unsuccessful offeror’s statement that one of joint venturers and Navy 
were involved in improper discussions during negotiation process is 
unfounded, as is contention that one of joint venturers participated in 
formulation of RFP for design and construction of family housing 
units on a turnkey basis. Furthermore, there are no regulations which 
prohibit on-site contractor from competing for additional award at 
same location 


LABOR DEPARTMENT 

Training programs 

Comprehensive Employment and Training Act 

The legislative intent of the Comprehensive Employment and Train- 
ing Act of 1973, P.L. 93-203 approved December 28, 1973, is that 
facilities of agencies other than the Department of Labor are to be used 
for the purposes of fulfilling objectives of the Act. Modifies 51 Comp. 
Gen. 152 
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LABOR DEPARTMENT—Continued 

Unfair labor practices 

Authority Page 

Unfair labor practices which involve personnel actions by agency 
directly affecting employees may be regarded as unjustified or unwar- 
ranted personnel actions under Back Pay Act, 5 U.S.C. 5596 (1970), 
and Asst. Secretary of Labor for Labor-Management Relations may 
order agency to pay such backpay allowances, differentials, and other 
substantial financial employee benefits as are authorized under 5 CFR, 
part 550, subpart H, provided it is established that, but for the unfair 
labor practice, the harm to the employee would not have occurred 

The Back Pay Act of 1966, 5 U.S.C. 5596, is applicable only to Federal 
employees and does not apply to unsuccessful applicants for employ- 
ment. Therefore, while Asst. Secretary of Labor for Labor-Management 
Relations is authorized to take affirmative action when he finds that an 
agency has engaged in an unfair labor practice in hiring, he has no 
authority to direct agency to make appointment under the Back Pay 


LEASES 

Agreement to execute lease 

Federal project status 

Relocation expenses to ‘‘displaced persons’’ 
Effective date of entitlement 

Tenants of Temple Trailer Village who vacated village prior to June 30, 
1971, date of “acquisition” of leasehold interest in property by GSA are 
not entitled to benefits of Uniform Relocation Assistance and Real 
Property Acquisition Policies Act of 1970. Govt. was not committed to 
acquire property, tenant moves were not result of Govt.’s acquisition, 
and Govt. did not take an active role in encouraging tenants to move-- 


Building construction for lease to Government 

Relocation expenses to ‘‘displaced persons’”’ 

Effective date of entitlement 

Holding in 51 Comp. Gen. 660 (1972) that GSA lease dated June 30, 
1971, was “‘lease-construction” project entitles only tenants of Temple 
Trailer Village displaced after that date to benefits of Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 but does 
not extend to persons vacating village prior to that date__.__--------- 


Renewals 

New v. option to renew 

No corrective action recommended on contract awarded improperly 
where due to nature of item procured (lease of relocatable office building) 
and circumstances presently existing (principally fact that incumbent 
contractor has already received payment for transporting, setting up and 
taking down buildings) there appears to be little room for price competi- 
tion on any reprocurement 


Termination 
Property leased to Government 
Tenants vacating premises 
Not ‘‘displaced persons’’ 
No entitlement to relocation expenses 
Tenants whose landlords exercise their legal right to gain possession 
of premises and then lease property to Federal Govt. or to federally 


591-730 O = 75 - 19 
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LEASES—Continued 
Termination—Continued 
Property leased to Government—Continued 
Tenants vacating premises—Continued 
Not “displaced persons”—Continued 
No entitlement to relocation expenses—Continued 
assisted entity in open market transaction without threat of condemna- 
tion may not be considered ‘‘displaced persons’ and hence are not 
entitled to benefits of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970. Govt.’s obtaining of leasehold interest 
in open market transaction is not ‘‘acquisition of such real property” 
causing tenants to vacate premises within meaning of section 101(6) 
OF Rb sees See et eaee See ee SE. pave cacao a ewes eda ses 


LEAVES OF ABSENCE 
Administrative leave 
Fighting local fires 
Outside Government installation 
The denial of administrative leave to employee for time spent in 
fighting local fire outside of Govt. installation was proper exercise of 
administrative authority since CSC has not issued general regulations 
covering the granting of administrative leave, and therefore, each agency 
has responsibility for determining situations in which excusing employees 
from work without charge to leave is appropriate 


Annual 

Accrual 

Part-time, etc., employees 

Court reporters paid annual salary to be on call as needed by the 
court and free otherwise to augment income with earnings from trans- 
script fees do not have regular tours of duty consisting of a definite time, 
day and/or hour which they are required to work during workweek and 
are ‘‘part-time’’ employees excluded from annual leave entitlement by 
5 U.S.C. 6301(2) (ii). While court reporter-secretary may be entitled to 
annual leave for secretarial portion of duties performed during a regular 
tour of duty, record contains no certification of leave earnings and use 
upon which to base lump-sum leave payment 


Agency-forced 
Curtailment of agency operations 

American Federation of Government Employees requests ruling 
invalidating Air Force Logistics Command (AFLC) policy to reduce 
operations at its installations during 1974 Christmas holiday period 
and force employees to take annual leave on basis that AFLC is not 
authorized to promulgate policy that violates collective bargaining 
agreements between installations and local unions. Since matter is 
presently before Assistant Secretary for Labor Management Relations 
as unfair labor practice complaint, Comptroller General declines to 
rule on issue 


Forfeiture. (See LEAVES OF ABSENCE, Forfeiture) 
Holidays 
Charging precluded 
Within regularly scheduled tour of duty 
Employees receiving premium pay 
Employees of VA hospital, charged annual leave on holidays they 
did not work because they were paid premium pay under 5 U.S.C. 
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LEAVES OF ABSENCE—Continued 
Annual—Continued 
Holidays—Continued 
Charging precluded—Continued 
Within regularly scheduled tour of duty—Continued 
Employees receiving premium pay—Continued 

5545(c) (1) should have leave restored since decision 35 Comp. Gen. 710 
interpreting sec. 5545(c) (1) states that a charge against leave for absence 
on a holiday within the regularly scheduled tour of duty is required only 
where standby on such holiday was required of employees and was thus 
considered in arriving at percentage of premium pay and standby was 
not required of employees on holidays in question 


Involuntary 
Curtailment of agency operations. (See LEAVES OF ABSENCE, 
Involuntary leave, Curtailment of agency operations) 
Civilians on military duty 
Entitlement 
Part time, intermittent and temporary employees 
Temporary limited employees of the Federal Govt. are not eligible 
for military leave as authorized by 5 U.S.C. 6323 


Court 
Jury duty 
Saturdays and Sundays 
Inclusion of premium pay in compensation payable 
Because it would be a hardship on Federal Aviation Administration 
(FAA) employees called for weekday jury duty whose tours of duty 


include work on Saturdays or Sundays, or both, to require them to work 
their regularly scheduled weekend days in addition to serving on juries 
on 5 weekdays, the FAA may establish a policy to permit those employees 
to be absent on weekends without charge to annual leave and with pay- 
ment of premium pay normally received by them for work on Saturdays 
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Court reporters 

Leave accrual 

Court reporters paid annual salary to be on call as needed by the 
court and free otherwise to augment income with earnings from tran- 
script fees do not have regular tours of duty consisting of a definite 
time, day and/or hour which they are required to work during workweek 
and are “part-time”? employees excluded from annual leave entitlement 
by 5 U.S.C. 6301(2) (ii). While court reporter-secretary may be entitled 
to annual leave for secretarial portion of duties performed during a 
regular tour of duty, record contains no certification of leave earnings 
and use upon which to base lump-sum leave payment 


Forfeiture 

Administrative error 

Restoration 
Exceptions 

Employee who was reinstated after determination by Civil Service 
Commission (CSC) that he had been improperly separated due to pro- 
cedural defect is not entitled to be credited with forfeited annual leave 
under provisions of 5 U.S.C. 6304(d)(1)(A) providing for restoration 
of annual leave lost through administrative error after June 30, 1960, 
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LEAVES OF ABSENCE—Continued 
Forfeiture—Continued 
Administrative error—Continued 
Restoration—Continued 
Exceptions—Continued 


since CSC regulations do not consider an “unjustified or unwarranted 
personnel action” under 5 U.S.C. 5596 as an administrative error and 
CSC held, in fact, that agency’s wrongful action was one of substance 
in that agency’s reason for refusing to permit withdrawal of resignation 
was unwarranted and adverse action procedures should have been 
followed 


Retirement 

Employee entitled to use sick leave specifically requested that such 
time be charged to annual leave. After annual leave is granted, employee 
may not thereafter have such leave charged to sick leave and be re- 
credited with the amount of annual leave previously charged for pur- 
poses of lump-sum payment upon separation for retirement 


Home leave 
Accrual. (See OFFICERS AND EMPLOYEES, Overseas, Home leave, 
Accrual). 
Credit to annual leave. (See OFFICERS AND EMPLOYEES, Overseas, 
Home leave, Credit to annual leave). 
Involuntary leave 
Curtailment of agency operations 
American Federation of Government Employees requests ruling 
invalidating Air Force Logistics Command (AFLC) policy to reduce 
operations at its installations during 1974 Christmas holiday period and 
force employees to take annual leave on basis that AFLC is not author- 
ized to promulgate policy that violates collective bargaining agreements 
between installations and local unions. Since matter is presently before 
Assistant Secretary for Labor Management Relations as unfair labor 


Lump-sum payments 

Rate at which payable 

Increases 

CSC seeks GAO concurrence in application of 47 Comp. Gen. 773 
(1968) to prevailing rate employees. Retroactive adjustments to wages 
of prevailing rate employees are governed by 5 U.S.C. 5344 which places 
limitations on those categories of employees entitled to such adjust- 
ments. Employees separated prior to date wage increase is ordered into 
effect may have wages and/or lump-sum leave payments adjusted only 
if they died or retired between effective date of increase and date increase 
ordered into effect (and then only for services rendered during this 
period) or if they are in the service of the Govt. actively or on terminal 
leave status on date increase is ordered into effect 
Military 

Civilians. (See LEAVES OF ABSENCE, Civilians on military duty) 
Military personnel 

Lost time periods 

Navy enlisted member, who voluntarily returned to military control 
from absence-without-leave status, was assigned appropriate full-time 
duties in lieu of confinement pending trial, convicted by court-martial, 
confined and reassigned to further duties after release until date of dis- 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Lost time periods—Continued 
charge, is entitled to pay and allowances for both pre- and post-confine- 
ment periods of duty, since assignment to full-time duties consistent 
with member’s rank and service is deemed ‘full duty” for purposes of 


Payments for unused leave on discharge, etc. 
Reservists hospitalized, etc. 

A member of the Marine Corps Reserve who while on his initial period 
of active duty for training sustains an injury determined to be in line of 
duty may receive pay and allowances in accordance with 37 U.S.C. 
204(i), after expiration of the initial tour of duty while hospitalized and 
until he is fit for military duty but during such period reservist is not 
considered to be in active military service within the meaning of 10 
U.S.C. 701(a) which would entitle the member to leave 


Travel expenses. (See TRAVEL EXPENSES, Military personnel, 
Leaves of absence) 
Sick 
Recredit of prior leave 
Break in service 
Although substitute teachers in D.C. do not earn sick leave under 
D.C. Teachers’ Leave Act of 1949 or Annual and Sick Leave Act of 1951, 
service as substitute in D.C. is service for purpose of leave regulations 
which provided during period in question that sick leave could be re- 
credited after separation from service of less than 52 continuous calendar 
weeks. Former substitute reemployed by HEW is, therefore, entitled to 
recredit of sick leave earned prior to substitute teaching, but amount for 
recredit is limited by Sick Leave Act of 1936 which, until 1952, limited 
accrued sick leave to 90-day maximum 


Substitution for annual leave 

Employee entitled to use sick leave specifically requested that such 
time be charged to annual leave. After annual leave is granted, employee 
may not thereafter have such leave charged to sick leave and be re- 
credited with the amount of annual leave previously charged for purposes 
of lump-sum payment upon separation for retirement 


Status of employees 

Intermittent employees 

Court reporters paid annual salary to be on call as needed by the 
court and free otherwise to augment income with earnings from transcript 
fees do not have regular tours of duty consisting of a definite time, day 
and/or hour which they are required to work during workweek and are 
‘part-time’? employees excluded from annual leave entitlement by 5 
U.S.C. 6301(2) (ii). While court reporter-secretary may be entitled to 
annual leave for secretarial portion of duties performed during a regular 
tour of duty, record contains no certification of leave earnings and use 
upon which to base lump-sum leave payment 


Travel time 
Excess 
Annual leave charge 
An employee assigned to temporary duty who departs earlier than 
necessary in order to take authorized annual leave and consumes travel- 
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LEAVES OF ABSENCE—Continued 
Travel time—Continued 
Excess—Continued 
Annual leave charge—Continued 

time in excess of that which would be allowed for official travel alone 
on a constructive travel basis, by virtue of special routing and departure 
times, may not be allowed per diem for the excess traveltime pursuant 
to Federal Travel Regulations and should be charged annual leave for 
such excess traveltime consumed for personal convenience 


Without pay 

Administrative discretion 

Where employee resigned prior to receipt of specific notice of involun- 
tary separation or general notice of proposed transfer or abolition of all 
positions in his competitive area, as required in applicable regulations 
for entitlement to severance pay, neither failure of agency to grant him 
leave without pay status prior to resignation nor its action in granting 
such leave to other employees provides basis for his entitlement to 
severance pay if not otherwise eligible since granting of leave without 
pay if not matter of right but a matter for agency’s discretion 


LEGISLATION 
Statutory construction. (See STATUTORY CONSTRUCTION) 


LICENSES 

Bidder qualifications. (See BIDDERS, Qualifications) 
States and municipalities 

Government contractors 

Whether action of nonprofit, State-created institution affiliated with 
educational institution in bidding fcr other than research and development 
contract was ultra vires in violation of Massachusetts law enabling its 
establishment, like matter of general compliance with State and local 
licensing requirements, is for resolution between the bidder and State. 
Furthermore, bidder’s authority to perform work in various States is 


MARITIME MATTERS 

Vessels 

Sales 

Minimum acceptable bid price 

Maritime Admin. should consider ballast and equipment of vessel in 
setting minimum acceptable bid price rather than setting one minimum 
price for all types of vessels under the same invitation as 46 U.S.C. 864b 
requires that ballast and equipment be taken into account during ap- 
praisement - 


MEALS 

Military personnel 

Away from duty station 

Member with permanent change of station from Jacksonville, N.C. 
area to overseas location with temporary duty en route at Cherry Point, 
N.C., who occupied residence in Jacksonville while on temporary duty 
and commuted daily to Cherry Point, is not entitled to per diem during 
period that ch. 246, Aug. 1, 1973, case 18, para. M4156, 1 JTR, was in 
effect, as per diem is prohibited whether the temporary duty location is 
within or without the area of permanent duty station. However, member 
may be paid for transportation between his residence and temporary 
duty station and for meals in accord with this provision 
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MEETINGS 
Meals 
Reduction in per diem. (See SUBSISTENCE, Per deim, Reduction, Con- 
ference meals) 


Short term conference facilities 

Service contract 

Federal Property Management Regulations 

Federal agencies may now procure use of short-term conference and 
meeting facilities without regard to prohibition against rental contracts 
in District of Columbia in 40 U.S.C. 34, inasmuch as the GSA in its 
Federal Property Regs., contained in 41 CFR 101-17.101-4 has in- 
terpreted the procurement of use of short-term conference facilities as 
a service contract instead of a rental contract. OTA, which has legislative 
authority to contract for such services, may reimburse its panel member 
sponsors for expenses incurred in arranging OTA panel meetings at 
COSMOS Club in D.C., with appropriate reductions in each member’s 
actual subsistence allowance for meals provided in this manner. 35 
Comp. Gen. 314; 49 zd. 305; and B-159633, May 20, 1974, insofar as 
they prohibited procurement of short-term conference facilities in D.C., 
will no longer be followed 


MILEAGE 
Military personnel 
As being in lieu of all other expenses 
Rates 
Increase 
Effective date 

Where Navy member’s dependents complete travel to new home 
port prior to July 1, 1974, and effective date of change of home port order 
is after July 1, 1974, increased monetary allowance in lieu of transpor- 
tation rates effective July 1, 1974, may be authorized as effective date 
of order is controlling without regard to date of dependents’ travel 
(case a) 

Where member’s dependents complete travel under normal permanent 
change of station order prior to July 1, 1974, date of increased monetary 
allowance in lieu of transportation rates, and effective date of order is 
after July 1, 1974, increased rates may be authorized as effective date 
of order is controlling without regard to data of dependents’ travel 
(case b) 


Ports of embarkation and debarkation 
Payment basis 

Navy member on permanent change of station from Antarctica to 
Bainbridge, Md., instead of normal route to Travis Air Force Base, 
Calif., and by POV from there to Bainbridge, traveled circuitously for 
personal reasons to Miami, Fla., and from there to Bainbridge. While 
the JTR provide that member is entitled to allowance for official distance 
between port of debarkation serving new station and the new station, in 
view of circuitous travel, member may be paid only for distance by direct 
travel from port of debarkation actually used to new station, not to 
exceed distance by. nérital rotite: ._. =. 2s. cen. See eh eS 850 
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MILEAGE—Continued 
Military personnel—Continued 


Rates 
Increase 
Effective date 

Where member detaches from former permanent station prior to 
July 1, 1974, date of increased mileage rates, and after utilization of 
authorized leave, travel and proceed time, reports to new permanent 
station on or after July 1, 1974, increased rates may be authorized 
where effective date of orders is on or after July 1, 1974, without regard 
to actual date of performance of travel (case c) 

Where member is directed to perform periods of temporary duty en 
route to new permanent station prior to July 1, 1974, date of increased 
mileage rates, and effective date of permanent change of station is on or 
after July 1, 1974, since all the travel is performed in accordance with 
the permanent change of station order, the effective date of such order 
determines the mileage allowance rate applicable to all travel performed 
in accordance with the order without regard to the date member is 
required to travel in connection with temporary duty en route (case d) - - 


Retirement 
To selected home 
Effect of amended Joint Travel Regulations 

Member who claims mileage incident to his retirement, representing 
distance from his place of separation to his home of record or place of 
entry on active duty less distance from his place of separation to his 
selected home and who has already selected home and received appro- 
priate allowances thereto, may receive no additional mileage allowance 
because he has received all that the law allows 


Travel by privately owned automobile 
Recruiters 
Automobile insurance coverage 

Although under 37 U.S.C. 428 and 1 JTR paragraph M5600 a member 
of armed services whose primary assignment is to perform recruiting 
duty may be reimbursed for actual and necessary expenses incurred in 
connection with performance of those duties, recruiter is not entitled to 
reimbursement by Govt. for increased cost of extended insurance cover- 
age incurred in connection with use of privately owned automobile in 
performance of duties where a mileage allowance is authorized incident 
to such duties since such allowance is a commutation of the expense of 
operating automobile including the cost of insurance 


Travel by privately owned automobile 

Dependents 

Spouse in armed services 

Female civilian employee transferred at approximately same time as 
military member spouse is entitled to mileage plus per diem for per- 
manent change of station (PCS) travel of herself and her children if her 
transfer is found to have been in Govt.’s interest, but mileage allowance 
paid to member for travel of his dependents would consequently be for 
recovery, since duplicate payments of PCS entitlements may not be 
made for same purpose 


280 
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MILITARY PERSONNEL 

Allowances 

Family. (See FAMILY ALLOWANCES) 

Quarters. (See QUARTERS ALLOWANCE) 

Station. (See STATION ALLOWANCES) 
Annuity elections for dependents. (See PAY, Retired, Annuity elections 

for dependents) 
Claims 

Waiver. (See DEBT COLLECTIONS, Waiver, Military personnel) 
Cost-of-living allowances. (See STATION ALLOWANCES, Military 

personnel, Excess living costs outside United States, etc.) 
Courts-martial 

Pay. (See PAY, Courts-martial sentences) 
Death or injury 

National Guard. (See NATIONAL GUARD, Death or injury) 
Dependents 

Annuity election for dependents. (See PAY, Retired, Annuity elections 

for dependents) 
Certificates of dependency 
Filing requirements 

In view of proposed Joint Uniform Military Pay System—Army 
procedures for recertifying and verifying dependency for payment of 
basic allowance for quarters, the annual recertification of dependency 
certificates prescribed by 51 Comp. Gen. 231 (1971), as they relate to 
Army members’ primary dependents, no longer will be required 


Transportation. (See TRANSPORTATION, Dependents, Military per- 
sonnel) 
Dislocation allowance 
Members with dependents. (See TRANSPORTATION, Dependents, 
Military personnel, Dislocation allowance) 
Dual benefits 
Retired pay and civilian severance pay 
National Guard technician prior to fulfilling requirement for immediate 
civil service annuity, although involuntarily removed from his civilian 
position due to loss of military membership, is precluded by 5 U.S.C. 
5595(a) (2) (iv) from receiving severance pay when he is qualified for 
military retirement under the provisions of 10 U.S.C. 1331 by having 
attained age 60 with the requisite years of service 
Enlistments 
Generally. (See ENLISTMENTS) 
Gratuities. (See GRATUITIES) 
Household effects 
Storage. (See STORAGE, Household effects, Military personne!) 
Transportation. (See TRANSPORTATION, Household effects, Military 
personnel) 
Medical officers 
Pay. (See PAY, Medical and dental officers) 
Mileage. (See MILEAGE, Military personnel) 
Pay. (See PAY) 
Retired. (See PAY, Retired) 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
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MILITARY PERSONNEL—Continued 


Record correction 

Retired pay 

Purpose 

Person whose military record is corrected on date subsequent to 
September 20, 1972, to show entitlement to retired pay on date prior 
to September 20, 1972, is not automatically covered under Survivor 
Benefit Plan (SBP), since purpose of record correction is to place member 
as nearly as possible in same position he would have occupied had he 
been retired at earlier date and in order to be automatically covered 
under SBP member must become entitled to retired or retainer pay 
subsequent to effective date of SBP 


Reenlistment bonus. (See GRATUITIES, Reenlistment bonus) 
Reservists 

Death or injury 

Inactive duty training, etc. 
Burial expenses 

Claim for burial expenses by wife of member who was to attend 
inactive duty training on Sept. 8-9, 1973, and then report for full-time 
training duty on Sept. 9-10, 1973, but who died during early morning 
of Sept. 9, is returned for payment, since, at time of his death, member 
was in a pay status while on inactive duty training for the purpose of 
10 U.S.C. 1481 


Injured within scope of duties 

Military member who during attendance at multiple unit training 
assembly two (MUTA-2) was instructed by his first sergeant to take 
the most direct route home to obtain his clothing records and return to 
the Armory, and who was injured on return trip when he lost control of 
his motorcycle, is entitled to disability pay and allowances since his 
return home was not due to an omission on his part with respect to the 
training schedule. 52 Comp. Gen. 28, distinguished 

Claims for death gratuity and medical expenses by beneficiaries of 
member who was to attend inactive duty training on Sept. 8-9, 1973, 
and then report for full-time training duty on Sept. 9-10, 1973, but 
who suffered heart attack and died during early morning of Sept. 9, 
may be allowed since member was under military control in his training 
area at time of heart attack and death and was, therefore, on inactive 
duty training at such time, which is basis for payment of such benefits 
under 32 U.S.C. 321(a)(1) and 32 U.S.C. 320 


Pay and allowance 

A member of the Marine Corps Reserve who while on his initial 
period of active duty for training sustains an injury determined to be 
in line of duty may receive pay and allowances in accordance with 37 
U.S.C. 204(i), after expiration of the initial tour of duty while hos- 
pitalized and until he is fit for military duty but during such period 
reservist is not considered to be in active military service within the 
meaning of 10 U.S.C. 701(a) which would entitle the member to leave-_- 


Release from active duty 
Selection of home 
Vol. 1, JTR, may be amended to reflect that members of the uni- 
formed services who qualify for travel and transportation allowances 
to home of selection under 37 U.S.C. 404(c) and 406(g) retain the right 
to travel and transportation allowances based on home of record or 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Release from active duty—Continued 
Selection of home—Continued 
place of entry on active duty under 37 U.S.C. 404(a) and 406(a). 42 
Comp. Gen. 370 and B-163248, March 19, 1968, overruled 


Retirement 
‘‘Active duty’’ status requirement 

Service as cadet-midshipman, Merchant Marine Reserve, United 
States Naval Reserve, at the United States Merchant Marine Cadet 
Basic School, Pass Christian, Mississippi, from March 1945 until Decem- 
ber 1946, is Reserve service for purposes of 10 U.S.C. 1331(c) and, 
therefore, a person so attending must have performed ‘“‘wartime service” 
as defined in that subsection in order to be eligible for retired pay based 
on non-Regular service under Chapter 67 of Title 10, United States 


Pay. (See PAY, Retired) 
Retirement 

Effective date 

Mandatory retirement 
Rear Admirals 

Several rear admirals, both upper and lower half, are to be mandatorily 
retired under provisions of 10 U.S.C. 6394 on July 1, 1975, and as a 
result of retirement of rear admirals (upper half) on that date, some 
retiring rear admirals (lower half) would be entitled to basic pay as a 


rear admiral (upper half) in accordance with 37 U.S.C. 202, if considered 
to be serving on active list subsequent to the retirement of the rear 
admirals (upper half). These rear admirals are not entitled to compute 
retired pay on basis of rear admiral (upper half) since they also are to be 
mandatorily retired on July 1, 1975, and as a result will not be serving 
in that grade on the active list on that date____- Vive ae obagler lee 


Mandatory 
Effective date. (See MILITARY PERSONNEL, Retirement, Effective 
date, Mandatory retirement) 
Reservists. (See MILITARY PERSONNEL, Reservists, Retirement) 
Service credits. (See PAY, Service credits) 
Travel and transportation entitlement 
Actual travel performance requirement 
A member upon retirement is entitled to travel at Govt. expense to 
his home of record or place of entry on active duty or to his home of 
selection if he qualifies. However, 37 U.S.C. 404(f) which permits travel 
payments upon separation or release of military members without 
regard to the performance of travel is not applicable to members upon 
retirement or placement on the temporary disability retired list. Such 
members may be paid only on basis of authorized travel actually 
periommieer 3 . ee) oe REAPS 2 Fe SOE I tees eee eh 


Joint Travel Regulations amended 
In connection with retirement of military members, Vol. 1, JTR, 
may be amended to permit shipment of household goods within specified 
time limit to one or more places provided total cost does not exceed 
cost of shipment in one lot to home of selection, home of record, or 
place of entry on active duty, whichever provides greatest benefit 
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MILITARY PERSONNEL—Continued 

Retirement—Continued 

Travel and transportation entitlement—Continued 

Joint Travel Regulations amended—Continued 
Effective date 

Claims arising before June 14, 1974, date of 53 Comp. Gen. 963, for 
travel and transportation allowances to home of record or place of 
entry on active duty of members of uniformed services who were denied 
such allowances to selected homes may not be considered on basis of 
rule announced in that decision since it modifies or overrules prior 
decisions construing the same statutes. Effect of that decision is pros- 
pective except for its application to claimant in that decision. B-182904, 
February 4, 1975, overruled 


Travel expenses to selected home. (See TRAVEL EXPENSES, Military 
personnel, Retirement, To selected home) 

Sea duty. (See PAY, Additional, Sea duty) 
Service credits 

Pay. (See PAY, Service credits) 
Station allowances. (See STATION ALLOWANCES, Military personnel) 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 
Telephone services 

Private residences 

Air Force member who incurs telephone relocation charges in con- 
nection with an ordered move from quarters is not entitled to reimburse- 
ment for such expense in view of the prohibition contained in 31 U.S.C 
679 (1970) and so much of 52 Comp. Gen. 69 (1972) which allows pay- 
ment for such telephone installation expenses is modified accordingly - _- 


Training 

Advance 

Nuclear-powered submarine 

Submarine duty pay authorized in 37 U.S.C. 301(a)(2) may be paid 
to officers qualified in submarines as enlisted members while attending 
courses of instruction specifically preparing them for positions of in- 
creased responsibility in Navy’s advanced submarine fleet, because 
legislative history demonstrates intent of act was to encourage volunteers 
from the Navy’s conventional submarine fleet for duty in its nuclear 
submarine fleet by continuing submarine pay while in training to anyone 
qualified in submarines and already receiving such incentive pay 

Leading to commission 

Legislative history of 37 U.S.C. 301(a)(2) demonstrates intent by 
Congress to encourage volunteers for Navy’s nuclear submarine fleet 
and not to provide officers for entire submarine fleet including fleet of 
conventional submarines. Therefore, submarine duty pay authorized 
in act may be paid to officers previously qualified in submarines as 
enlisted members, while attending Submarine Officers’ Basic Course or 
Submarine Officers’ Indoctrination Course, only if being prepared as 
prospective crewmembers for Navy’s advanced (nuclear powered) 
submarine fleet 


Transportation 
Dependents. (See TRANSPORTATION, Dependents, Military personnel) 


Household effects. (See TRANSPORTATION, Household effects, 
Military personnel) 
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MISSING PERSONS ACT 
Civilian employees 
Compensation. (See COMPENSATION, Missing, captured, etc., 
employees) 


NATIONAL GUARD 
Civilian employees 
Technicians 
Severance pay 
National Guard technician prior to fulfilling requirement for im- 
mediate civil service annuity, although involuntarily removed from his 
civilian position due to loss of military membership, is precluded by 
5 U.S.C. 5595(a)(2)(iv) from receiving serverance pay when he is 
qualified for military retirement under the provisions of 10 U.S.C. 1331 
by having attained age 60 with the requisite years of service 


Annuity entitlement effect 

National Guard technician, who at time of involuntary separation due 
to loss of military membership was immediately eligible for retirement 
annuity from State retirement system in which he had elected to partic- 
ipate in lieu of Federal Civil Service Retirement System pursuant to 
section 6 of the National Guard Technicians Act of 1968, is precluded by 
5 U.S.C. 5595(a)(2)(iv) (1970) from receiving Federal severance pay 
since phrase “‘any other retirement statute or retirement system ap- 
plicable to an employee as defined by section 2105” of Title 5, in 5 
U.S.C. 5595 (a) (2) (iv) (1970) does not limit retirement system to Federal 
or federally administered retirement system 

Entitlement to severance pay for National Guard technicians, who 
had elected to participate in State retirement systems and who are 
entitled to an immediate annuity thereunder at time of involuntary 
separation, does not rest on whether employee contributions to State 
system were withheld by Federal Government or whether Federal 
Government, as employer, contributed to State retirement system, 
since there is an absence of statutory differentiation among technicians 
on these bases and absence of supportive legislative history, and each of 
these factors is largely beyond control of individual technicians while 
employee monetary contributions remain unchanged 


Training duty as guardsman 
Injured in line of duty 
Return to civilian occupation while disabled 

A member of the National Guard who is also a National Guard 
technician under 32 U.S.C. 709 and who is injured in line of duty while 
performing training under 32 U.S.C. 502, is entitled in accordance with 
37 U.S.C. 204(h)(2) to receive the pay and allowances of a regular 
member of the Army during the period of his disability for military duty 
even though he resumes his Government civilian occupation since he is 
not considered to be on active military service during period of receipt of 
pay and allowances under 37 U.S.C. 204(h) (2) 


Death or injury 

Burial expenses 

Claim for burial expenses by wife of member who was to attend 
inactive duty training on Sept. 8-9, 1973, and then report for full-time 
training duty on Sept. 9-10, 1973, but who died during early morning of 
Sept. 9, is returned for payment, since, at time of his death, member was 
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NATIONAL GUARD—Continued 
Death or injury—Continued 
Burial expenses—Continued 


in a pay status while on inactive duty training for the purpose of 10 
WSS NC a nee ee bse e seen Sonne Soo ee 


While on training duty 
Under military control 

Claims for death gratuity and medical expenses by beneficiaries of 
member who was to attend inactive duty training on Sept. 8-9, 1973, 
and then report for full-time training duty on Sept. 9-10, 1973, but who 
suffered heart attack and died during early morning of Sept. 9, may be 
allowed since member was under military control in his training area at 
time of heart attack and death and was, therefore, on inactive duty 
training at such time, which is basis for payment of such benefits under 
32 U.S.C. 321(a)(1) and 32 U.S.C. 320 


While traveling to and from inactive duty training 
Return home for equipment 

Military member who during attendance at multiple unit training 
assembly two (MUTA-~2) was instructed by his first sergeant to take 
the most direct route home to obtain his clothing records and return to 
the Armory, and who was injured on return trip when he lost control of 
his motorcycle, is entitled to disability pay and allowances since his 
return home was not due to an omission on his part with respect to the 
training schedule. 52 Comp. Gen. 28, distinguished 


Drill pay 
Training assemblies. (See PAY, Drill, Training assemblies) 


NATIONAL LABOR RELATIONS BOARD 
Promotion procedures 
Collective bargaining agreement 
When agency agreed in a collective bargaining agreement that it 
would be policy of the agency to fill vacancies by promotion from within 
if qualifications of agency applicants are equal to those from outside 
agency, then at the time that the head of the agency approved the 
agreement under section 15 of Executive Order No..11491, such policy, 
unless otherwise provided in the agreement, became a nondiscretionary 
agency policy and part of the agency’s promotion procedures---------- 
NONDISCRIMINATION 
Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimination) 
Discrimination alleged 
Basis of sex 
Agency determined applicant’s nonselection was based on discrimina- 
tion. Although applicant declined subsequent offer of position, she is 
entitled to backpay from date of nonselection to declination of offer. 
Applicable retirement deductions should be made against gross salary 
entitlement even though amount payable is reduced by interim earnings- 
OFFICE OF ECONOMIC OPPORTUNITY 
Employees 
Arbitration awards 
Arbitration award based on compromise settlement by union and 
Office of Economic Opportunity that grants employee retroactive promo- 
tion, but makes increased pay for higher level position prospective, is 
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OFFICE OF ECONOMIC OPPORTUNITY—Continued 
Employees—Continued 
Arbitration awards—Continued 


improper to the extent that it does not provide for backpay since salary 
is part of position to which employee is appointed and may not be with- 
held. Thus, employee is entitled to backpay incident to retroactive pro- 
motion under provisions of 5 U.S.C. 5596 


OFFICERS AND EMPLOYEES 

Administrative leave. (See LEAVES OF ABSENCE, Administrative leave) 
Appointments. (See APPOINTMENTS) 
Back Pay Act 

Applicability 

Unsuccessful applicants for appointment excluded 

The Back Pay Act of 1966, 5 U.S.C. 5596, is applicable only to Federal 
employees and does not apply to unsuccessful applicants for employ- 
ment. Therefore, while Asst. Secretary of Labor for Labor-Management 
Relations is authorized to take affirmative action when he finds that an 
agency has engaged in an unfair labor practice in hiring, he has no au- 
thority to direct agency to make appointment under the Back Pay Act- 
Canal Zone Government. (See CANAL ZONE GOVERNMENT, Employees) 
Compensation. (See COMPENSATION) 
Disputes 

Arbitration 

Arbitration award providing retroactive effective dates of promotions 
and compensation for 3 Office of Economic Opportunity employees 
may be implemented under Back Pay Act, 5 U.S.C. 5596, since ar- 
bitrator found that bargaining agreement had been breached which 
incorporated by reference agency regulation requiring promotion 
requests to be processed im: S daye:..... <5 een 

Naval Ordnance Station and employee’s union ask whether it is 
legal to pay employee backpay because he was denied overtime assign- 
ment in violation of a labor-management agreement. Agency violations 
of labor-management agreements which directly result in loss of pay, 
allowances, or differentials are unjustified and unwarranted personnel 
actions as contemplated by the Back Pay Act. Backpay is payable 
even though the improper agency action is one of omission rather than 
commission. Therefore, an employee improperly denied overtime work 
may be awarded backpay. B-175867, June 19, 1972, applying the 
“no work, no pay”’ overtime rule to Back Pay Act cases will no longer 
be followed 


Dual compensation. (See COMPENSATION, Double) 
Excusing from work 

Volunteer firemen 

Fighting local fires 

The denial of administrative leave to employee for time spent in 
fighting local fire outside of Govt. installation was proper exercise of 
administrative authority since CSC has not issued general regulations 
covering the granting of administrative leave, and therefore, each 
agency has responsibility for determining situations in which excusing 
employees from work without charge to leave is appropriate 
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OFFICERS AND EMPLOYEES—Continued 


Experts and consultants. (See EXPERTS AND CONSULTANTS) 
Foreign differentials and overseas allowances. (See FOREIGN DIFFER- 

ENTIALS AND OVERSEAS ALLOWANCES) 
Household effects 

Transportation. (See TRANSPORTATION, Household effects) 
Jury duty 

Fees. (See COURTS, Jurors, Fees) 
Leaves of absence. (See LEAVES OF ABSENCE) 
Life insurance 

Benefits 

Children 
Legitimate and illegitimate 
Distinction abrogated 

Recent Supreme Court and lower Federal Court decisions, particularly 
those applying the Federal life insurance statute, indicate that dis- 
tinctions between “‘legitimate’”’ and “‘illegitimate’’ children for purposes 
of receipt of benefits should be abrogated. Therefore, State standard of 
proof which encourages such distinctions will not be followed. Prior 
Comptroller General decisions contra will no longer be followed 


Military duty 
Leave. (See LEAVES OF ABSENCE, Civilians on military duty) 
Missing, interned, captured, etc. 
Compensation. (See COMPENSATION, Missing, interned, captured, 
etc., employees) 
Moving expenses 
Relocation of employees. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
Overseas 
Hired locally 
Transfers 
Travel and transportation expenses 
Single, non-U.S. citizen who was hired outside continental U.S. for 
service overseas was permitted to negotiate transportation agreement. 
Ten years later employee married another employee of U.S. Govt., and 
they elected, as required by regulation, to retain husband’s transporta- 
tion agreement, with wife travelling as spouse. Husband was separated 
in RIF, and wife was denied right to negotiate renewal agreement be- 
cause of travel benefits received by husband from non-U.S. Govt. 
employer. Wife should be permitted to negotiate renewal agreement 
because she has met all statutory requirements. Rules for local hires do 
not apply nor should benefits from husband’s employer be considered - - - - 


Home leave 
Accural 

Disallowance of claim for reimbursement for accrued home leave or 
credit of such leave to annual leave account is affirmed since legal au- 
thority for home leave provides only for its use as such in discretion of 
agency; moreover, provisions of 5 U.S.C. 6304(d) (1) (A)—restoration of 
forfeited annual leave—are not applicable since no forfeiture is established 
on the record 
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OFFICERS AND EMPLOYEES—Continued 

Overtime. (See COMPENSATION, Overtime) 
Per diem. (See SUBSISTENCE, Per diem) 
Premium pay 

Leaves of absence 

Holidays 

Employees of VA hospital, charged annual leave on holidays they 
did not work because they were paid permium pay under 5 U.S.C. 5545 
(c)(1) should have leave restored since decision 35 Comp. Gen. 710 
interpreting sec. 5545(c) (1) states that a charge against leave for absence 
on a holiday within the regularly scheduled tour of duty is required only 
where standby on such holiday was required of employees and was thus 
considered in arriving at percentage of premium pay and standby was 
not required of employees on holidays in question 


Promotions 

Administrative determination 

Federal Labor Relations Council review 

Question of whether provision in collective bargaining agreement 
providing for temporary promotion for employees assigned to higher 
level positions for one pay period or more is valid in light of section 
12(b)(2) of Executive Order 11491 which provides that management 
officials of an agency retain the right to promote employees within the 
agency is for determination by head of agency involved, subject to re- 
view by Federal Labor Relations Council. It is noted, however, that 
provision appears valid since agency has retained right to make de- 
terminations as to whether and whom to assign to higher level position, 


and 5 CFR 335.102(f) leaves to agency discretion the definition of ‘‘a 
reasonable time’’ in which to effect such promotions, thus making the 
time period amenable to negotiation 


Compensation. (See COMPENSATION, Promotions) 


Recreation, etc., facilities. (See WELFARE AND RECREATION FACIL- 
ITIES, Civilian personnel) 
Relocation expenses 
Transferred employees. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
Removals, suspensions, etc. 
Compensation. (See COMPENSATION, Removals, suspensions, etc.) 
Retirement. (See RETIREMENT, Civilian) 
Service agreements 
Failure to fulfill contract 
Service interrupted by military duty 
Liquidated damage provision of employment contract between 
Veterans Administration and physician which required physician to 
perform period of obligated service in return for specialty training is 
found valid and enforceable. Military service of physician suspended 
contract of employment obligations and his induction into Air Force 
did not rescind contract. Certification of no extra-VA professional 
activities found inapplicable to issue of abrogation of contract 


591-730 O - 75 = 20 





1278 INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 
Service agreements—Continued 


Overseas employees 
Reverting to original agreement 
Single, non-U.S. citizen who was hired outside continental U.S. for 
service overseas was permitted to negotiate transportation agreement. 
Ten years later employee married another employee of U.S. Govt., and 
they elected, as required by regulation, to retain husband’s transportation 
agreement, with wife travelling as spouse. Husband was separated in 
RIF, and wife was denied right to negotiate renewal agreement because of 
travel benefits received by husband from non-U.S. Govt. employer. Wife 
should be permitted to negotiate renewal agreement because she has 
met all statutory requirements. Rules for local hires do not apply nor 
should benefits from husband’s employer be considered 
Transfers. (See OFFICERS AND EMPLOYEES, Transfers, Service 
agreements) 
Severance pay 
Annuity entitlement effect 
Entitlement to severance pay for National Guard technicians, who had 
elected to participate in State retirement systems and who are entitled 
to an immediate annuity thereunder at time of involuntary separation, 
does not rest on whether employee contributions to State system were 
withheld by Federal Government or whether Federal Government, as 
employer, contributed to State retirement system, since there is an 
absence of statutory differentiation among technicians on these bases 
and absence of supportive legislative history, and each of these factors 
is largely beyond control of individual technicians while employee mone- 
tary contributions remain unchanged 
Eligibility 
National Guard technicians 
National Guard technician prior to fulfilling requirement for imme- 
diate civil service annuity, although involunterily removed from his 
civilian position due to loss of military membership, is precluded by 
5 U.S.C. 5595(a) (2) (iv) from receiving severance pay when he is quali- 
fied for military retirement under the provisions of 10 U.S.C. 1331 by 
having attained age 60 with the requisite years of service 
Annuity entitlement effect 
National Guard technician, who at time of involuntary separation 
due to loss of military membership was immediately eligible for retire- 
ment annuity from State retirement system in which he had elected to 
participate in lieu of Federal Civil Service Retirement System pursuant 
to section 6 of the National Guard Technicians Act of 1968, is precluded 
by 5 U.S.C. 5595(a) (2) (iv) (1970) from receiving Federal severance pay 
since phrase “any other retirement statute or retirement system appli- 
cable to an employee as defined by section 2105” of Title 5, in 5 U.S.C. 
5595 (a) (2) (iv) (1970) does not limit retirement system to Federal or 
federally administered retirement system 
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OFFICERS AND EMPLOYEES—Continued 
Severance pay—Continued 

‘*Reduction-in-force situation’’ 

Although employee resigned after receipt of general announcement by 
agency of proposed reduction-in-force action and publication of general 
news items, he is not entitled to severance pay since notice failed to 
meet reyuirements for a general reduction-in-force notice under 5 CFR 
351.804 and 550.706(a) (2), and his separation may not be regarded as 
involuntary within meaning of sec. 550.706 for purpose of entitlement 
to severance pay 


Status 

President’s Commission on Personnel Interchange 

Employees of the Federal Government selected to enter the business 
sector under the Executive Interchange Program established pursuant 
to Executive Order No. 11451, January 19, 1969, are entitled to travel 
and relocation expenses to the location where they are to enter private 
employment under the program on the same basis and in the same 
amount as any employee transferred from one official station to another 
in the interests of the Government 


Transfers 
Relocation expenses 
Administrative determinations 
Conflict with employees 
Where employee purchases or sells land in excess of that reasonably 
related to a residence site and there is doubt as to the propriety of the 
agency proration determination under Federal Travel Regulations 


(FPMR 101-7) para. 2-6.1f (May 1973) or the employee takes excep- 
tion to the agency determination, the case should be forwarded to 
Comptroller General with supporting evidence for review and dis- 
position 


Alaskan employee returned to U.S. for separation 
No reimbursement for real estate expenses 
Employee located in Alaska whose position was abolished was returned 
to continental U.S. for separation by retirement. His claim for reim- 
bursement of real estate expenses in selling his Alaska residence is not 
allowable since pertinent statutes and regulations permit such reimburse- 
ment only when there is a permanent change of duty station. Return 
from Alaska for purpose other than assuming a new Govt. position does 
not constitute a permanent change of station. Returning employees in 
these circumstances are considered as in the same category as “new 
appointees” under 5 U.S.C. 5724(d), and new appointees are not eligible 
for real estate allowances 
Attorney fees 
House sale 
Where an employee claimed reimbursement for a lump-sum attorney 
fee incident to the sale of his residence in connection with transfer, pay- 
ment may not be made until he submits an itemized statement since 
only those legal fees may be paid which are listed in section 2-6.2e, 
FPMR 101-7, and the lump-sum fee may include unallowable items- -- 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

Distance between old and new residences 

An employee transferred to a new official duty station who sells his 
home and relocates to a new residence located within the same area as 
his old residence may be reimbursed real estate expenses for the sale of 
the former home and other relocation expenses since the record shows the 
employee tried to relocate in the area of his new station, and commuted 
daily to the new station 


Duty stations within United States requirement 

Employee who was separated due to RIF while stationed in Okinawa, 
and was reemployed within 1 year in Washington, D.C., claims reim- 
bursement of real estate expenses and additional temporary quarters 
allowance. Statute and regulations require that both old and new duty 
stations be in U.S., its territories or possessions, Canal Zone or Puerto 
Rico in order to receive this reimbursement. Okinawa was not territory 
or possession of U.S. before its reversion to Japan because Japan had 
retained residual or de jure sovereignty under Peace Treaty. Therefore, 
disallowance of claim is sustained 


Effective date of transfer 
Date expenses were incurred 
Employee who has incurred reimbursable relocation expenses in 
accordance with travel orders prior to effective date of transfer has 
sufficiently complied with statutory and regulatory requirements to 
permit payment of such expenses prior to actual transfer in certain 
circumstances. Since such payments may be recoverable if transfer is 
not effected, the Govt.’s interests are reasonably protected by recovery 
PIOCOGUIGS. on. scudwet cel sewedldud: Seweue bes SR letter 


Mass transfer 

Proper means for agency to provide lead time for employee to prepare 
for transfer is to issue travel order authorizing reimbursement for 
relocation expenses. Where agency advises employee of transfer but 
does not or cannot issue travel order at that time, agency should not 
encourage employee to incur relocation expenses in anticipation of 
transfer and has duty to advise employee that he cannot be assured 
that he will be reimbursed for such expenses unless or until a subsequent 
travel order is issued and that he cannot be reimbursed for particular 
relocation expenses at all if incurred in anticipation of transfer, but 
before travel orders are issued. 52 Comp. Gen. 8, modified 


Finance charges 
Reasonableness 

Transferred employee may be reimbursed only for those portions of 
a “finance or service charge”’ that are listed as excludable charges under 
Federal Reserve Regulation Z. Determination of Reasonableness of 
amount of individual items is a factual determination to be made by 
the certifying officer after examination of entire record and after con- 
sultation with appropriate regional office of HUD 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
House purchase 
Pro rata expense reimbursement 
Employee purchased 43.003 acres of land on which she located mobile 
home. The administrative agency should determine how much of the 
land is ‘‘reasonably related to the residence site’ as directed by Federal 
Travel Regulations (FPMR 101-7) para. 2-6.1f (May 1973) by taking 
into consideration zoning laws, valuation by local real estate experts 
on basis of location and use of land, percolation of soils, etc., and the 
manner in which real estate brokers, attorneys and surveyors charge 
their fees, i.e., whether they are percentage derivatives of the purchase/ 
gale price Or Hat fees. .- wn ee ee eee 


Taxes 
Transfer 

Civilian employee of Army Corps of Engineers seeks reimbursement 
of New Mexico Gross Receipts and Compensating Tax levied in con- 
nection with his purchase of a newly constructed residence incident to 
transfer. Reimbursement may not be made since tax is a business 
privilege tax, and fact that employee may deduct tax on income tax 
return does not alter nature of tax. Tax is not assessed on casual sale 
of previously occupied home and, therefore, is not a transfer tax within 
meaning of sec. 2—6.2d of Federal Travel Regs., FPMR 101-7. Addi- 
tionally, regulation prohibits reimbursement of expenses that are 
associated only with construction of a residence. B—174335, Dec. 8, 1971, 
overruled 


House sale 
Purchase completed after transfer 

Where an employee entered into a contract for the purchase of a 
residence at his old duty station, but did not occupy the residence 
because of a transfer, he may be reimbursed the costs of selling the 
residence since he was prevented from occupying the residence, as 
required by the Federal Travel Regulations, by the act of the 
Government 


House trailers, mobile homes, etc. 
Miscellaneous expenses 
When employee uses commercial carriers to transport two mobile 
homes incident to a permanent change of station and extra equipment 
is required for pickup and delivery of the trailer, employee would be 
entitled to reimbursement of such expenses since they do not appear to be 
expenses for preparing the trailer for movement nor do they appear to 
be otherwise prohibited by subsection 9.3a(3) of OMB Circular No. 


More than one mobile home 

When employee changes permanent duty stations and it is necessary 
to transport two mobile homes by commercial carriers, resulting from eligi- 
bility status of mother-in-law prescribed by regulations, he may be 
reimbursed cost of applicable tariff as approved by ICC for transpor- 
tation of both mobile homes in amount not to exceed maximum amount 
allowable for transportation and 60 days temporary storage of household 
goods. Regardless of method used in computing allowances he is entitled 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
House trailers, mobile homes, etc.—Continued 
More than one mobile home—Continued 
to a flat $200 miscellaneous allowance or larger amount not to exceed 2 
weeks basic salary of employee at time he reported for duty where claim 
is supported by acceptable documentation since there is involved only 
one change of station 


Leases 
House lease at old duty station 
Broker’s fee 

Employees of the Federal Government selected to enter the business 
sector under the Executive Interchange Program established pursuant 
to Executive Order No. 11451, January 19, 1969, are entitled to travel 
and relocation expenses to the location where they are to enter private 
employment under the program on the same basis and in the same 
amount as any employee transferred from one official station to another 
in the interests of the Government 


Loan processing 
Transferred employee may be reimbursed only for those portions of 
a “finance or service charge’”’ that are listed as excludable charges under 
Federal Reserve Regulation Z. Determination of Reasonableness of 
amount of individual items is a factual determination to be made by 
the certifying officer after examination of entire record and after con- 
sultation with appropriate regional office of HUD 


Miscellaneous expenses 
Spouse in armed services 

Although payment of miscellaneous expense allowance to civilian 
employee may be considered duplicate payment of permanent change 
of station (PCS) allowances where employee’s military member spouse, 
who transferred at same time to same place, received dislocation 
allowance and employee and member reside in same household, such 
payment would not be duplicate payment if member and employee 
maintain separate households; however, dislocation allowance would 
be at “member without dependents’ rate where employee has own 
PCS Chiitiementercs-26s 5242 oes SS eee Oe SEs 


New appointees 
Manpower category 
Former employees 

Former employee appointed to manpower shortage position who was 
authorized reimbursement for expenses of sale and purchase of residence, 
temporary quarters subsistence expenses, and per diem for family, is not 
entitled to reimbursement for such expenses and must refund any 
amounts already paid because appointees are not entitled to such reim- 
bursement and he was not transferred without break in service or sepa- 
rated as result of reduction in force or transfer of function to entitle 
him to such reimbursement under 5 U.S.C. § 5724a and Government 
cannot be bound beyond actual authority conferred upon its agents by 

statute or regulations 


Page 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

Nonreimbursable 
Alaskan employees returned to U.S. for separation 

Employee located in Alaska whose position was abolished was returned 
to continental U.S. for separation by retirement. His claim for reimburse- 
ment of real estate expenses in selling his Alaska residence is not allowable 
since pertinent statutes and regulations permit such reimbursement only 
when there is a permanent change of duty station. Return from Alask» 
for purpose other than assuming a new Govt. position does not constitute 
a permanent change of station. Returning employees in these circum- 
stances are considered as in the same category as “new appointees”’ 
under 5 U.S.C. 5724(d), and new appointees are not eligible for real 
estate allowances 


Pro rata expense reimbursement 
House purchase or sale 
Doubtful cases to GAO 

Where employee purchases or sells land in excess of that reasonably 
related to a residence site and there is doubt as to the propriety of the 
agency proration determination under Federal Travel Regulations 
(FPMR 101-7) para. 2-6.1f (May 1973) or the employee takes exception 
to the agency determination, the case should be forwarded to Comptroller 
General with supporting evidence for review and disposition 


Pursuant to travel orders 
Prior to actual transfer 


Employee who has incurred reimbursable relocation expenses in 
accordance with travel orders prior to effective date of transfer has 
sufficiently complied with statutory and regulatory requirements to 
permit payment of such expenses prior to actual transfer in certain 
circumstances. Since such payments may be recoverable if transfer is not 
effected, the Govt.’s interests are reasonably protected by recovery 
PROC so sn er es Sore aa een ee 


‘Settlement date’’ limitation on property transactions 
Extension 

Employee who was transferred from Washington to San Francisco 
and had decided not to sell home in Fairfax, Virginia, since he had been 
advised that he would be rotated back to Washington within 2 years, 
but was given subsequently permanent assignment in Sacramento, may 
be granted extension to l-year time limitation relating to completion of 
real estate transaction, even though his request was made after expira- 
tion of initial 1-year period but before expiration of 2-year period allowed 
by Section 2—6.le of the Federal Travel Regulations____-.-_--------- 


Military service 
Civilian employee inducted into military service 5 weeks after transfer 
in June 1970 and discharged on March 30, 1972, may be reimbursed au- 
thorized real estate expenses incident to house purchase effected in 
November 1973 after his reemployment on July 3, 1972, provided agency 
grants time extension, commencing on February 24, 1973, when initial 
1-year period (as extended by military service) expired 
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OFFICERS AND EMPLOYEES—Continued 

Transfers—Continued 

Relocation expenses—Continued 

“Settlement date” limitation on property transactions—Continued 
Time computation 

Civilian employee transferred on June 16, 1970; separated July 21, 
1970, for military duty; discharged therefrom on March 30, 1972; and 
reemployed on July 3, 1972, is entitled to have l-year initial period for 
settlement of real estate transactions, as authorized in OMB Circular 
No. A-56, section 4.le, extended to February 24, 1973 


Spouse in armed services 

Since agency’s apparent reason for declining to issue female GS-11 
employee travel orders for permanent change of station (PCS) was 
based on its erroneous belief that she could have no PCS entitlements 
in her own right solely because her U.S.A.F. Lieutenant Colonel husband 
was transferred at approximately same time to same place, employee’s 
PCS entitlements may be paid if agency determines transfer was in 
Govt.’s interest; that transfer also serves employee’s personal needs 
does not preclude such determination -__-.....-.----------- Ae as 


Taxes 
Civilian employee of Army Corps of Engineers seeks reimbursement 
of New Mexico Gross Receipts and Compensating Tax levied in connec- 
tion with his purchase of a newly constructed residence incident to 
transfer. Reimbursement may not be made since tax is a business priv- 
ilege tax, and fact that employee may deduct tax on income tax return 
does not alter nature of tax. Tax is not assessed on casual sale of pre- 


viously occupied home and, therefore, is not a transfer tax within 
meaning of sec. 2-6.2d of Federal Travel Regs., FPMR 101-7. Addi- 
tionally, regulation prohibits reimbursement of expenses that are as- 
sociated only with construction of a residence. B-174335, Dec. 8, 1971, 
overruled 


Temporary quarters 
Beginning of occupancy 

Where an employee occupied temporary quarters beginning more 
than 30 days from the date he reported for duty at his new official sta- 
tion, but prior to the date his family vacated the residence at the old 
official station, he is entitled to temporary quarters subsistence expenses 
under Section 8.2e of the Office of Management and Budget Circular 
No. A-56, Revised, August 17, 1971 


Spouse entitled to military allowances 

Employee’s entitlement to 30 days temporary quarters subsistence 
expenses for permanent change of station (PCS) transfer does not con- 
stitute duplicate payment of PCS allowances where employee’s military 
member spouse received basic allowance for quarters for same 30 day 
period since these allowances are for different purposes; however, em- 
ployee would not be entitled to be reimbursed for member’s temporary 
quarters subsistence expenses where employee and spouse maintain 
separate households, since under such circumstances he is not considered 
to be employee’s “dependent” for PCS entitlement purposes -- -------- 


892 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters—Continued 
Time limitation 
Employee, who was transferred from California to Florida effective 
July 9, 1973, and who was unable to move into newly acquired home until 
September 11, 1973, because of delay in mortgage closing, may not be 
reimbursed for temporary lodging expenses beyond initial 30 days since 
FTR para. 2—5.2a (1973) provides for maximum 30-day time limitation 
when employee is transferred between areas in continental United States 
and, being a statutory regulation, its provisions may not be waived_-__- 


Travel orders 
Required for reimbursement 

Proper means for agency to provide lead time for employee to prepare 
for transfer is to issue travel order authorizing reimbursement for reloca- 
tion expenses. Where agency advises employee of transfer but does not 
or cannot issue travel order at that time, agency should not encourage 
employee to incur relocation expenses in anticipation of transfer and has 
duty to advise employee that he cannot be assured that he will be 
reimbursed for such expenses unless or until a subsequent travel order is 
issued and that he cannot be reimbursed for particular relocation ex- 
penses at all if incurred in anticipation of transfer, but before travel 
orders are issued. 52 Comp. Gen. 8, modified 


Truth in Lending Act effect 
What constitutes a finance charge 


Transferred employee may be reimbursed only for those portions of a 
“finance or service charge’ that are listed as excludable charges under 
Federal Reserve Regulation Z. Determination of Reasonableness of 
amount of individual items is a factual determination to be made by the 
certifying officer after examination of entire record and after consulta- 
tion with appropriate regional office of HUD 


Service agreements 
Failure to fulfill 
Resignation 

Department of the Treasury employee who was paid relocation ex- 
penses incurred in connection with a proposed transfer which was can- 
celled is legally obligated to refund relocation expenses paid when he 
separated from Government service prior to the expiration of 12 months 
from the date of cancellation, since cancelled transfer expenses are 
payable as though originally contemplated transfer occurred and em- 
ployee was retransferred to original duty station. Entitlement to receive 
and retain transfer expenses is contingent upon satisfaction of agreement 
to remain in Government service 12 months after cancellation notifica- 
tion under the provisions of 5 U.S.C. 5724(i) 


Travel expenses. (See TRAVEL EXPENSES) 
Traveltime 
Status for overtime compensation. (See COMPENSATION, Overtime, 
Traveltime) 
Wage board 
Compensation. (See COMPENSATION, Wage board employees) 
OKINAWA. (See RYUKYU ISLANDS, Okinawa) 
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ORDERS 

Amendment 

Retroactive 

Travel completed 

Employee who, incident to transfer of station, was authorized and 
paid for transportation of household goods under commuted rate system 
claims reimbursement for actual expenses in excess of such reimburse- 
ment since he was required to have goods moved at higher rates than 
those of another carrier with lower rates because of a teamsters’ strike. 
tmployee is not entitled to such reimbursement since rights and lia- 
bilities regarding travel orders vest at time of transportation of goods 
and may not be revoked or modified retroactively to increase or decrease 
benefits in absence of evidence of administrative error in orders 


Competent 

Effect of subsequent orders 

Army member who received orders as “‘Referral Recruiter’ which did 
not specify temporary duty for the period of 171 days during which he 
was to perform recruiting duty at a location away from his permanent 
station is considered to have been on temporary duty during that period 
and is entitled to per diem for that period and temporary duty travel 
allowances for travel to the location where such duty was performed_--_- 


Permissive v. mandatory 

Travel orders 

Member who receives permissive orders for temporary additional duty 
(temporary duty afloat) which are subsequently determined to be di- 
rected orders may not be reimbursed for nontemporary storage since 


nontemporary storage of household effects while on such duty is pro- 
hibited by para. M8200-1 and does not come within the exceptions 
specified in para. M8101-7, 1 JTR 


PANAMA CANAL 
Panama Canal Company 
Employees 
Overtime 
Standby, etc., time 
Home as duty station 
Vessel employees of the Panama Canal Company are protected by the 
Fair Labor Standards Act, but under the act they need not be com- 
pensated for off-duty time spent at home awaiting telephone notification- 


Quarters 
Government 

Naval officer occupying Panama Canal Company quarters is not 
entitled to housing allowance since Panama Canal Company quarters 
constitute Government quarters and therefore payment of housing 
allowance is prohibited by paragraph M4301-3c(2), JTR (change 246, 
August 1, 1973); however, member may be allowed temporary lodging 
allowance under paragraph M4303-3d, JTR (change 240, February 1, 
1973), while occupying vacation quarters provided by the Panama Canal 
Company, as such quarters appear to be transient in nature and were 
occupied ‘on ‘a. témmorary basis... 22S eas ese ht ose LESS 214 
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PAY 
Absence without leave 
Expiration of enlistment. (See PAY, After expiration of enlistment) 
Return to military control 
Periods of confinement, etc. 

Navy enlisted member, who voluntarily returned to military control 
from absence-without-leave status, was assigned appropriate full-time 
duties in lieu of confinement pending trial, convicted by court-martial, 
confined and reassigned to further duties after release until date of dis- 
charge, is entitled to pay and allowances for both pre- and post-confine- 
ment periods of duty, since assignment to full-time duties consistent 
with member’s rank and service is deemed “full duty” for purposes of 10 


Active duty 

Absence without leave. (See PAY, Absence without leave) 

After or in lieu of confinement 

Full duty status for purposes of 10 U.S.C. 972, once attained, cannot 
be lost by virtue of restraint short of confinement; accordingly, assign- 
ment to useful and appropriate service either after release from confine- 
ment or in lieu of confinement pending trial could constitute full duty 
status for purposes of statute 


Duty performance part of month 
Payment basis 
A member of a uniformed service, who was obligated to serve on active 
duty for 30 days or more but who was released from the service before 
performing such active duty for at least 30 days, is entitled to receive 
pay and allowances on a day-to-day basis, including the 31st day of the 
month, computed in accordance with the provisions of 37 U.S.C. 1004 
(1970) and not under the provisions of 5 U.S.C. 5505, since these latter 
provisions establish the general rule relative to the computation of pay for 
those individuals who performed such active duty for 30 days or more 
before being released 


Reservists 
Injured in line of duty 
Ability to perform limited duty effect 

Member of Marine Corps Reserve entitled to receive pay and al- 
lowances under 37 U.S.C. 204(i) for period subsequent to the termina- 
tion of his initial active duty for training, who then returned to his 
Reserve unit where he performed military duties as a photographer, 
having agreed to extend his active duty for a period of about 6 months 
and/or until physically qualified for release from active duty, may be re- 
garded under 10 U.S.C. 683(b) to be on active duty until discharged, 
and is entitled to active duty pay and allowances, and leave under 10 
U.S.C. 701(a) 


Status 

“Full duty” for purposes of 10 U.S.C. 972 is attained when member, 
not in confinement, is assigned useful and productive duties (as opposed 
to duties prescribed by regulation for confinement facilities) on full-time 
basis which are not inconsistent with his grade, length of service and 
military occupational specialty (MOS). While placement in same MOS 
is not essential, decision to place member in that MOS or to assign him 
available duties consistent with his grade and service is question of 
personnel management best left to judgment of appropriate military 
commander 
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Additional 

Sea duty 

What constitutes vessel for sea duty pay 

Members who were ordered to perform temporary additional duty 
aboard the YRST-2, a nonselfpropelled service craft with berthing and 
messing available onboard, are not entitled to special pay for sea duty 
as the YRST-2 is not a “vessel” within the meaning of paragraph 


10703 of the Department of Defense Pay and Allowances Entitlements 
Manual 


Submarine duty. (See PAY, Submarine duty) 

Training. (See MILITARY PERSONNEL, Training) 
After expiration of enlistment 

Confinement, etc., periods 

Pay status 

Enlisted member who returns to military control after deserting and 
whose term of enlistment had expired prior to his return to duty is not 
entitled to pay and allowances until he is officially restored to duty for 


purpose of making good time lost during period covered by contract of 
enlistment 


Civilian employees. (See COMPENSATION) 
Courts-martial sentences 

Confinement, etc., periods 

Enlisted member who deserted, was returned to full duty, tried by 
court-martial, convicted and confined but whose court-martial convic- 
tion did not include forfeiture of pay is entitled, in accordance with para. 
10316b(4) of DODPM;; to pay and allowances for period of confinement_ 


Drill 

Training assemblies 

Pay and allowances for absence due to injury in line of duty 
Return to civilian occupation during disability 

A member of the National Guard who is also a National Guard 
technician under 32 U.S.C. 709 and who is injured in line of duty while 
performing training under 32 U.S.C. 502, is entitled in accordance with 
37 U.S.C. 204(h)(2) to receive the pay and allowances of a regular 
member of the Army during the period of his disability for military duty 
even though he resumes his Government civilian occupation since he is 
not considered to be on active military service during period of receipt of 
pay and allowances under 37 U.S.C. 204(h) (2) 


Status for benefits entitlement 

Military member who during attendance at multiple unit training 
assembly two (MUTA-2) was instructed by his first sergeant to take the 
most direct route home to obtain his clothing records and return to the 
Armory, and who was injured on return trip when he lost control of his 
motorcycle, is entitled to disability pay and allowances since his return 
home was not due to an omission on his part with respect to the training 
schedule. 52 Comp. Gen. 28, distinguished 
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Medical and dental officers 

Service credits 

Constructive 
Retired pay computation 

Since 37 U.S.C. 205 only reduces constructive service credit for pro- 
fessional education of medical and dental officers by amount of service 
during period of member’s professional education with which member is 
otherwise credited and since 10 U.S.C. 1405 restricts right of officers to 
count inactive service after May 1958 for retirement multiplier purposes, 
these provisions should be interpreted to permit such officer who was in 
the Reserves during professional training to receive the same amount of 
constructive service toward retirement he would be entitled to had he 
not been in the Reserves. However, any credit he might otherwise have 
accrued during same period by reason of Reserve membership would not 
be for use in determining multiplier for computation of retired pay 


Reservists 

Active duty 

Injured in line of duty 
Pay and leave entitlement 

A member of the Marine Corps Reserve who while on his initial 
period of active duty for training sustains an injury determined to be 
in line of duty may receive pay and allowances in accordance with 37 
U.S.C. 204(i), after expiration of the initial tour of duty while hos- 
pitalized and until he is fit for military duty but during such period 
reservist is not considered to be in active military service within the 
meaning of 10 U.S.C. 701(a) which would entitle the member to leave _ 


Retired 

Annuity elections for dependents 

Annulment of widow’s remarriage 

Annuity payments to a widow of a deceased member under 10 U.S.C. 
1434 of the Retired Serviceman’s Family Protection Plan which were 
terminated because the widow remarried in Nevada, may be resumed 
from the date of termination since a California State court declared 
such marriage a nullity and since the effect of such decree under the 
California conflict of laws rule is that the marriage became void ab 
initio when the decree of annulment was entered 


Computation 
Retirement on effective date of active duty pay increase 
Air Force warrant officer, retired under 10 U.S.C. 1293, effective 
July 1, 1968, which was first day of general increase in active duty pay 
rates, must compute retirement pay based on rates in effect on June 30, 
1968, rather than July 1, 1968, since explicit statutory language con- 
tained in Formula 4 of 10 U.S.C. 1401, requires computation on basis 
of active duty pay rate in effect on day before retirement, absent any 
applicable formula more favorable to him 
Effective date 
Mandatory 
Rear Admirals 
Several rear admirals, both upper and lower half, are to be manda- 
torily retired under provisions of 10 U.S.C. 6394 on July 1, 1975, and 
as a result of retirement of rear admirals (upper half) on that date, 
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Retired—Continued 

Effective date—Continued 

Mandatory—Continued 
Rear Admirals—Continued 

some retiring rear admirals (lower half) would be entitled to basic pay 
as a rear admiral (upper half) in accordance with 37 U.S.C. 202, if 
considered to be serving on active list subsequent to the retirement of 
the rear admirals (upper half). These rear admira’s are not entitled to 
compute retired pay on basis of rear admiral (upper half) since they 
also are to be mandatorily retired on July 1, 1975, and as a result will 
not be serving in that grade on the active list on that date 


Survivor Benefit Plan 

Annuity deductions 
Debts of a deceased member, not the responsibility of his widow, in 
view of 10 U.S.C. 1450(i) may not be offset against an annuity payable 
to such widow under 10 U.S.C. 1450, the Survivor Benefit Plan. How- 
ever, such reasoning does not apply to reduction of annuities due to 
insufficient deductions having been made from member’s retired pay 
to:cover Cost:OF auch Binuitios........... ose eee cece ecto aon 


Beneficiary payments 
Deceased beneficiary’s estate 
Amounts of annuity payments due a beneficiary under section 4, 
Public Law 92-425, but unpaid at the beneficiary’s death either because 
annuity checks were not negotiated or because payments had not been 
established, may be paid to the estate of the deceased beneficiary 


Children 
Service member, retired prior to effective date of Survivor Benefit 
Plan (SBP), who as single person elects an SBP annuity for dependent 
child through subsection 3(b) of Public Law 92-425, is, by virtue of 
subsection 3(e) of that act, at that point participating in the Plan to the 
same degree as post-effective date retirees and is subject to the post- 
participation election restrictions contained in 10 U.S.C. 1448(a) 


No eligible spouse 
Where there is no eligible spouse, a dependent child or children are 
not entitled to an annuity under 10 U.S.C. 1448(d) since no mention is 
made to coverage for a child or children under that provision and legis- 
lative history of the SBP indicates such coverage was not intended- --- 


Status after death or remarriage of eligible spouse 
When an eligible widow with dependent children is receiving an an- 
nuity under 10 U.S.C. 1448(a) which is reduced under 10 U.S.C. 1450(c) 
because of DIC entitlement and widow loses eligibility because of death 
or remarriage, dependent child or children are not entitled to annuity 
unless dependent child coverage was elected by member and additional 
costs for such coverage were assessed 


Dependency and indemnity compensation 
In conjunction with SBP 
Effect of widow’s remarriage 
Where widow loses eligibility for Dependency and Indemnity Compen- 
sation (DIC) paid under 38 U.S.C. 411 by reason of remarriage after 
age 60, Survivor Benefit Plan (SBP) annuity payable as result of coverage 
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Retired—Continued 

Survivor Benefit Plan—Continued 

Dependency and indemnity compensation—Continued 
In conjunction with SBP—Continued 
Effect of widow’s remarriage—Continued 

under 10 U.S.C. 1448(d) should be made in same amount as widow was 
receiving at time loss of DIC payments occurred, since legislative history 
of SBP indicates that widows of members dying on active duty are to 
receive no less than widows of other participants in SBP and no indication 
is given that they are to receive any greater benefit than other widows 
with exception of cost-free coverage 


In lieu of SBP 
Effect of widow’s remarriage 

Where no Survivor Benefit Plan (SBP) annuity is payable under 
10 U.S.C. 1448(d) because Dependency and Indemnity Compensation 
(DIC) is greater, widow’s entitlement terminates permanently, since a 
widow covered under 10 U.S.C. 1448(a) in same circumstances is entitled 
to refund of deductions from member’s retired pay and Congress while 
providing that widows of members eligible to retire who die while on 
active duty should not receive a survivor annuity less than that of 
widows of members who did retire, it does not appesr that the benefit of 
only a temporary termination under these circumstances was intended__-_ 


Effective date 
The effective date of entitlement to an annuity under section 4, Public 
Law 92-425, is the date on which the requirements of the law are met or 


the effective date of the law, whichever is later. Regulations to the con- 
trary are inconsistent with the law and invalid 


Erroneous payments 
Waived 

Overpayment resulting from erroneous annuity payments under 
Survivor Benefit Plan made to member’s widow should be considered for 
waiver as authorized by 10 U.S.C. 1453 under rules similar to those con- 
tained in 35 Comp. Gen. 401 (1956), which applied to the Uniformed 
Services Contingency Option Act of 1953 (now Retired Serviceman’s 
Family Protection Plan). Thus, waiver should be granted only where 
there is not only a showing of no fault by widow but also that recovery 
would result in a financial hardship to the widow or for some other reason 
would be contrary to purpose of Plan and therefore against equity and 
good conscience 


Incompetents 
Election by guardian or committee 

Where a court of competent jurisdiction determined that a member was 
mentally or physically incapable of managing his own affairs under State 
law which vests in a guardian or committee the power to act for and on 
behalf of the adjudged individual and such a guardian or committee was 
appointed to manage all his affairs, without limitation, an election 
made by the guardian or committee under the Survivor Benefit Plan on 
behalf of the member before his death was valid and became effective 
when received by the Secretary of the Department concerned 
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Retired—Continued 

Survivor Benefit Plan—Continued 

Record correction 
Entitlement to retired pay prior to SBP 
Election status 

Members who become retroactively entitled to retired or retainer pay 
prior to effective date of Survivor Benefit Plan by virtue of record cor- 
rection occurring after that date and statutory time limit for members 
entitled to retired or retainer pay on effective date of the act to elect to 
participate has expired, must be afforded the same opportunity as other 
prior retirees to elect into the Plan such period in their case being 18 
months from the date of notification of records correction 


Not automatic 

Person whose military record is corrected on date subsequent to 
September 20, 1972, to show entitlement to retired pay on date prior 
to September 20, 1972, is not automatically covered under Survivor 
Benefit Plan (SBP), since purpose of record correction is to place member 
as nearly as possible in same position he would have occupied had he 
been retired at earlier date and in order to be automatically covered 
under SBP member must become entitled to retired or retainer pay 
subsequent to effective date of SBP 


Entitlement to retired pay subsequent to SBP 
SBP coverage 
Automatic 
Persons whose military records are corrected on date subsequent to 
September 20, 1972, to show entitlement to retired or retainer pay 
commencing subsequent to that date are automatically covered under 
Survivor Benefit Plan and may not be afforded a period of time to 
decline coverage or elect reduced coverage after award of retired pay, 
since their positions cannot be distinguished from a member becoming 
entitled to retired or retainer pay without correction of their record and 
do not receive opportunity to elect reduced coverage or decline coverage 
after they become entitled to that pay 


Reinstatement 
After loss of DIC eligibility 

Where deductions from retired pay under the Survivor Benefit Plan 
(SBP) are refunded pursuant to 10 U.S.C. 1450(e) because survivor 
is receiving Dependency and Indemnity Compensation, then the portion 
of SBP annuity which is represented by that refund has been permanently 
terminated and repayment of that refund for purpose of acquiring 
increased SBP coverage when DIC is lost due to remarriage after age 
60 is not authorized in absence of specific legislative authority 


Retired prior to effective date of SBP 
Divorce and remarriage 
Spouse’s annuity eligibility 
Widow of service member, retired prior to effective date of Survivor 
Benefit Plan (SBP), who had divorced member prior to SBP effective 
date, but who had remarried member thereafter, but within time limit 
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Spouse’s annuity eligibility—Continued 
imposed under subsection 3(b) of Pub. L. 92-425, as amended, and 
where retired member, as a single person, who had previously elected 
SBP coverage for dependent child, such widow immediately qualifies 
as eligible surviving spouse under SBP upon death of member if he 
elected to expand that dependent child coverage to include such spouse 
within time limitation contained in fourth sentence of 10 U.S.C. 1448(a)_ 


Marriage prior to first anniversary date of SBP 
A service member who was retired prior to the effective date of the 
Survivor Benefit Plan and who marries prior to the first anniversary of 
the effective date of the Plan may provide immediate coverage for his 
spouse regardless of the two-year limitation under 10 U.S.C. 1447(3) (A), 
provided such an election is made within the time limitation stated in 
subsection 3(b) of the act, as amended by section 804 of Public Law 


Remarriage after age 60 
When widow who is receiving supplemental Survivor Benefit Plan 
(SBP) annuity payment under 10 U.S.C. 1448(d) and then remarries 
after age 60, thereby losing eligibility for Dependency and Indemnity 
Compensation (DIC) paid under 38 U.S.C. 411, annuity under SBP 


may still be paid since restrictions in 10 U.S.C. 1448(d) applying to 
eligibility for DIC have been construed only as prohibiting payment of 
SBP annuity to extent that amount of SBP plus DIC payable would 
exceed maximum annuity payable under SBP 


Loss of DIC eligibility 

Where Survivor Benefit Plan (SBP) annuity is either terminated or 
reduced in accordance with 10 U.S.C. 1450(c) and (e) because of receipt 
by survivor of Dependency and Indemnity Compensation (DIC) refunds 
or partial refunds of SBP deductions from retired member’s pay are 
made to the survivor. A survivor having received such a refund who 
subsequently loses eligibility for DIC because of remarriage after age 60 
would not be entitled an increase in or reinstatement of SBP but only 
to the SBP annuity on the basis of the coverage paid for and not re- 
funded since nothing in the law or legislative history thereof shows that 


Subsequent election changes 
Post-participation election restrictions 

Service member, retired prior to effective date of Survivor Benefit Plan 
(SBP), who as single person elects an SBP annuity for dependent child 
through subsection 3(b) of Public Law 92-425, is, by virtue of subsection 
3(e) of that act, at that point participating in the Plan to the same degree 
as post-effective date retirees and is subject to the post-participation 
election restrictions contained in 10 U.S.C. 1448(a) 


591-730 O - 75 = 21 





1294 INDEX DIGEST 


PAY—Continued 

Sea duty. (See PAY, Additional, Sea duty) 
Service credits 

Cadet, midshipman, etc. 

Retired pay 

Service as cadet-midshipman, Merchant Marine Reserve, United 
States Naval Reserve, at the United States Merchant Marine Cadet 
Basic School, Pass Christian, Mississippi, from March 1945 until 
December 1946, is Reserve service for purposes of 10 U.S.C. 1331(c) 
and, therefore, a person so attending must have performed “wartime 
service” as defined in that subsection in order to be eligible for retired 
pay based on non-Regular service under Chapter 67 of Title 10, United 
States Code 


Computation 
Reservists 
Since 37 U.S.C. 205 only reduces constructive service credit for 
professional education of medical and dental officers by amount of 
service during period of member’s professional education with which 
member is otherwise credited and since 10 U.S.C. 1405 restricts right of 
officers to count inactive service after May 1958 for retirement multiplier 
purposes, these provisions should be interpreted to permit such officer 
who was in the Reserves during professional training to receive the same 
amount of constructive service toward retirement he would be entitled 
to had he not been in the Reserves. However, any credit he might 
otherwise have accrued during same period by reason of Reserve member- 
ship would not be for use in determining multiplier for computation of 
retired pay 


Constructive 
Medical and dental officers 
Retired pay computation 
Since 37 U.S.C. 205 only reduces constructive service credit for 
professional education of medical and dental officers by amount of 
service during period of member’s professional education with which 
member is otherwise credited and since 10 U.S.C. 1405 restricts right of 
officers to count inactive service after May 1958 for retirement multiplier 
purposes, these provisions should be interpreted to permit such officer 
who was in the Reserves during professional training to receive the 
same amount of constructive service toward retirement he would be 
entitled to had he not been in the Reserves. However, any credit he 
might otherwise have accrued during same period by reason of Reserve 
membership would not be for use in determining multiplier for compu- 
tation of retired pay 


Submarine duty 

Absence periods 

Training and rehabilitation 

Legislative history of 37 U.S.C. 301(a)(2) demonstrates intent by 
Congress to encourage volunteers for Navy’s nuclear submarine fleet 
and not to provide officers for entire submarine fleet including fleet of 
conventional submarines. Therefore, submarine duty pay authorized 
in act may be paid to officers previously qualified in submarines as 
enlisted members, while attending Submarine Officers’ Basic Course or 
Submarine Officers’ Indoctrination Course, only if being prepared as 
prospective crewmembers for Navy’s advanced (nuclear powered) 
submarine fleet 
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Nuclear-powered submarine 

Submarine duty pay authorized in 37 U.S.C. 301(a)(2) may be paid 
to officers qualified in submarines as enlisted members while attending 
courses of instruction specifically preparing them for positions of in- 
creased responsibility in Navy’s advanced submarine fleet, because 
legislative history demonstrates intent of act was to encourage volunteers 
from the Navy’s conventional submarine fleet for duty in its nuclear 
submarine fleet by continuing submarine pay while in training to anyone 
qualified in submarines and already receiving such incentive pay 


Thirty-first day of the month 

Active duty for part of month 

A member of a uniformed service, who was obligated to serve on 
active duty for 30 days or more but who was released from the service 
before performing such active duty for at least 30 days, is entitled to 
receive pay and allowances on a day-to-day basis, including the 31st 
day of the month, computed in accordance with the provisions of 37 
U.S.C. 1004 (1970) and not under the provisions of 5 U.S.C. 5505, 
since these latter provisions establish the general rule relative to the 
computation of pay for those individuals who performed such active duty 
for 30 days or more before being released 


Withholding 

Debt liquidation 

Retired pay 
For benefit of surety 

Where a surety has indemnified the Government for a portion of 
loss occasioned by employee’s embezzlement of public funds and the 
employee is entitled to receive military retired pay, such pay cannot 
be withheld for the benefit of the surety on theory that the surety is 
subrogated to the Government’s right of setoff, since such action would 
be contrary to the language of 32 C.F.R. 43a.3, the Government’s 
policy against accounting to strangers for its transactions and against 
having the Government serve as agent for collection of private debts___ 


PAYMENTS 

Advance 

Transportation costs 

‘‘Do It Yourself’’ transportation 

Vol. 1, JTR, may not be amended to allow advance payment for 
rental vehicles for transportation of personal property, and related 
expenses, as advance payment provisions of sec. 303(a) of Career 
Compensation Act of 1949, now appearing in 37 U.S.C. 404(b) (1970), 
limit such payments to member’s personal travel, and in absence of 
specific authority for advance payment for transportation of personal 
property, 31 U.S.C. 529 (1970) precludes issuance of regulations which 
would authorize such advance payments 
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PERSONAL SERVICES 

Contracts 

Liquidated damages provision 

Enforceable 

Liquidated damage provision of employment contract between 
Veterans Administration and physician which required physician to 
perform period of obligated service in return for specialty training is 
found valid and enforceable. Military service of physician suspended 
contract of employment obligations and his induction into Air Force 
did not rescind contract. Certification of no extra-VA professional 
activities found inapplicable to issue of abrogation of contract___------ 


POWERS OF ATTORNEY 

Revocation 

Death 

Special power of attorney in favor of responsible financial institution 
authorizing that institution to indorse and negotiate Government 
benefit checks on behalf of payee, may be executed without time limita- 
tion as to validity, since recent court cases, applying Treasury regula- 
tions which provide that death of grantor revokes power and that 
presenting bank guarantees all prior indorsements as to both genuineness 
and capacity, afford adequate protection to Government against risk 
of loss. Modifies 48 Comp. Gen. 706, 17 id. 245 and other similar 
decisions 


Special 
Acknowledgment 
Although GAO is aware of no requirement under Federal law, other 


than Treasury regulations, that special power of attorney be acknowl- 
edged, and feels therefore that acknowledgment may be eliminated 
without prejudice to rights of United States, GAO nevertheless recom- 
mends retention of acknowledgment provision in power of attorney 
form as option due to potential consequences of lack of acknowledgment 
under local law to private parties in matters not directly involving 
rights of United States 


PRESIDENT 

Committees, commissions, etc. 

President’s Executive Interchange Program. (See PRESIDENT’S 

EXECUTIVE INTERCHANGE PROGRAM) 

Impounding appropriations 

GAO interpretation of Impoundment Control Act of 1974 is that 
amendment to Antideficiency Act eliminates that statute as a basis for 
fiscal policy impoundments; President must report to Congress and 
Comptroller General (C.G.) whenever budget authority is to be with- 
held; duration of, and not reason for, impoundment is criterion to be 
used in deciding whether to treat impoundment as rescission or deferral; 
the C.G. is to report to Congress as to facts surrounding proposed rescis- 
sions and, in the case of deferrals, also whether action is in accordance 
with law; the C.G. is authorized to initiate court action to enforce pro- 
visions of the act requiring release of impounded budget authority; the 
C.G. is to report to Congress when President has failed to transmit a 
required message; and the C.G. can reclassify deferral messages to 
rescission messages upon determination that withholding of budget 
authority precludes prudent obligation of funds within remaining period 
of availability 
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PRESIDENT’S EXECUTIVE INTERCHANGE PROGRAM 

Interchange Executives 

Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses) 

Transportation and travel expenses 

Employees of the Federal Government selected to enter the business 
sector under the Executive Interchange Program established pursuant 
to Executive Order No. 11451, January 19, 1969, are entitled to travel 
and relocation expenses to the location where they are to enter private 
employment under the program on the same basis and in the same 
amount as any employee transferred from one official station to another 
in the interests of the Government 


PROPERTY 

Private 

Acquisition 

Relocation expenses to ‘‘displaced persons’”’ 
Effective date of entitlement 

Tenants of Temple Trailer Village who vacated village prior to 
June 30, 1971, date of ‘‘acquisition’’ of lease-hold interest in property 
by GSA are not entitled to benefits of Uniform Relocation Assistance 
and Real Property Acquisition Policies Act of 1970. Govt. was not 
committed to acquire property, tenant moves were not result of Govt.’s 
acquisition, and Govt. did not take an active role in encouraging tenants 
to move 


No entitlement 

Tenants whose landlords exercise their legal right to gain possession of 
premises and then lease property to Federal Govt. or to federally as- 
sisted entity in open market transaction without threat of condemnation 
may not be considered ‘‘displaced persons”’ and hence are not entitled to 
benefits of Uniform Relocation Assistance and Real Property Acquisi- 
tion Policies Act of 1970. Govt.’s obtaining of leasehold interest in open 
market transaction is not “acquisition of such real property’’ causing 
tenants to vacate premises within meaning of section 101(6) of act 


Damage, loss, etc. 
Contractor’s property 
Government liability 

Govt. agency may, within appropriation limits, assume risk of loss for 
contractor-owned property which is used solely in performance of Govt. 
contracts since reimbursement for loss of property arising during perfor- 
mance of Govt. contract is necessary and proper expense chargeable to 
appropriation supporting Govt. contract. B—168106 dated July 3, 1974, 
modified 


Where amount of contractor’s commercial work is insignificant when 
compared to amount of Govt. work and Govt. as practical matter is 
bearing entire risk of loss of contractor’s property in that Govt. is, in 
essence, paying full insurance premium under its cost-type contract, no 
compelling reason is seen why Govt. may not, within appropriation 
limits, agree to assume such risk of loss. B-168106 dated July 3, 1974, 
modified 
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Private—Continued 

Damage, loss, etc—Continued 

Contractor’s property—Continued 
Government liability—Continued 

Because of statutory prohibitions against entering into obligations in 
excess of appropriations contract may not provide for Govt.’s assump- 
tion of risk of loss of Govt. contractor’s equipment and facilities unless 
available appropriations are sufficient to cover Govt.’s maximum lia- 
bility under contract or unless contract limits indemnity payments to 
available appropriations and provides that nothing therein may be con- 
sidered as implying that Congress will appropriate funds to meet any 
deficiency. 42 Comp. Gen. 708, overruled, in part 


Loaned exhibits 

Where Congress has authorized the Dept. of State to agree to in- 
demnify the People’s Republic of China (PRC) for loss of or damage to 
an exhibition of archaeological finds, and where the Dept. has agreed to 
be responsible for the security of collection while it is in U.S., the Dept., 
if it determines it is to the advantage of the U.S. to do so, may give 
assurance to private art gallery showing exhibition pursuant to agree- 
ment with PRC that, if U.S. is required to indemnify the PRC as result 
of negligence by gallery, U.S. will not seek to recover from gallery 


Public 

Damage, loss, etc. 

Carrier’s liability 
Burden of proof 

Setoff of monies due carrier against Government claims for loss and 
damage caused by improper loading by shipper of cartons of folding 
beds under carrier’s trailer, which was readily apparent to carrier’s 
driver, was proper because improper loading by shipper can constitute 
complete defense to damage claims only when shipper loading is not 
apparent on ordinary observation by carrier 

Setoff of monies due carrier against Govt. claims for loss and damage 
neither noted on delivery receipt because of misunderstanding as to 
nature of goods nor on GBL when carrier received goods was proper 
because clear delivery receipt does not prevent establishing by other 
evidence receipt of goods in damaged condition, GBL with no exception 
is prima facie evidence that parts of shipment open to inspection and 
visible were received by carrier in good order, and damage done was to 
containers which were open to inspection and visible rather than to 
goods concenled ingide colitainets. =. 9 ee eee oe ens ees 


Prima facie case. (See PROPERTY, Public, Damage, loss, etc., 
Carrier’s liability, Burden of proof) 
International shipments 
Warsaw Convention 
Air carrier’s claim for amount administratively deducted to reimburse 
Govt. for loss of personal effects is proper for allowance where action at 
law was not brought by the Dept. of the Air Force within 2 years as re- 
quired by Article 29 of Warsaw Convention. The 6-year statute of limita- 
tion in 28 U.S.C. 2415 does not abrogate holding in Flying Tiger Line, 
Inc. v. United States, 170 F. Supp. 422, 145 Ct. Cl. 1 (1959) 
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Set-off authority. (See SET-OFF, Authority, Property loss and 
damage) 
Surplus 
Disposition 
Sale. (See SALES) 


PURCHASES 

Blanket purchase agreement 

Pending resolution of protest 

Service being performed under Blanket Purchase Agreement (BPA) 
awarded and extended to June 30, 1975, pending resolution of protests 
should be resolicited for period commencing July 1, 1975, notwith- 
standing agency desire to continue until Dec. 31, 1975, since BPA was 
interim measure which has served purpose for which intended and to 
extend agreement would penalize bidders who protested defective 
IFB by not allowing them to compete for requirement and there would 
be no termination costs if service was resolicited effective July 1, 1975_- 


QUARTERS ALLOWANCE 
Basic allowance for quarters (BAQ) 
Dependents 
Certificates of dependency 
Filing requirements 
Annual recertification 
In view of proposed Joint Uniform Military Pay System—Army 
procedures for recertifying and verifying dependency for payment of 
basic allowance for quarters, the annual recertification of dependency 
certificates prescribed by 51 Comp. Gen. 231 (1971), as they relate to 
Army members’ primary dependents, no longer will be required 


Husband and wife both members of armed services 

Female service member married to and residing with male member 
who receives BAQ at the with dependent rate on account of children 
of previous marriage, is not entitled to BAQ at the with dependent 
rate for child of present marriage since, although this child is not 
claimed as a dependent by other member, child must be considered 
a dependent of spouse who is receiving BAQ at the with dependent 
rate by virtue of other dependents and may not provide a basis for 
allowing both spouses to receive BAQ at the with dependent rate___._ 665 


Civilian overseas employees 

Locally hired employees 

Eligibility 
Determination erroneous 

Army employee who was erroneously found entitled to living quarters 
allowance under subparagraph 031.12c, Standardized Regulations, when 
not recruited in U.S. for prior employment with U.S. Armed Forces 
Institute under conditions providing for return transportation may not 
have initial finding reinstated on basis of Army’s policy in Stringari 
grievance determination. Determination in employee’s case was clearly 
contrary to regulation whereas initial determination which was rein- 
stated in Stringari grievance involved exercise of faulty judgment in 
area of discretion and Stringari policy is applicable prospectively from 
date of determination 
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RECORDS 

‘*Public Information Law’’ 

Agency records 

Disclosure 

In general, burden is on protester to obtain such information it deems 
necessary to substantiate its case. While request for reconsideration 
alleges agency failed to fulfill promised opportunity for protester to 
participate in laundry system design and to submit competitive proposal, 
it is noted that initial protest did not specifically make such complaints. 
Assuming agency refused to release information on its requirements, 
protester should have pursued disclosure request under Freedom of 
Information Act 


Application 
Disclosure remedy 

Withholding from protester of certain procurement. information 
furnished by agency in connection with protest does not establish that 
protest procedure is unfair. Where protester does not avail itself of 
disclosure remedy under Freedom of Information Act, but relies instead 
on information made available through agency’s protest reports, and 
agency indicates withholding of procurement sensitive information is 
appropriate, withholding by GAO of such information is proper under bid 
protest ProcOGUTres . qn oes co nec ck wei ene eae eee eee a 


RECREATION AND WELFARE FACILITIES (See WELFARE AND RECREA- 
TION FACILITIES) 


REGULATIONS 
Amendment 
Effect on prior rights 
Claims arising before June 14, 1974, date of 53 Comp. Gen. 963, for 
travel and transportation allowances to home of record or place of entry 
on active duty of members of uniformed services who were denied such 
allowances to selected homes may not be considered on basis of rule 
announced in that decision since it modifies or overrules prior decisions 
construing the same statutes. Effect of that decision is prospective 
except for its application to claimant in that decision. B—-182904, Feb- 
ruary 4, 1975, overruled 


Effective date 

Where Navy member’s dependents complete travel to new home 
port prior to July 1, 1974, and effective date of change of home port order 
is after July 1, 1974, increased monetary allowance in lieu of transpor- 
tation rates effective July 1, 1974, may be authorized as effective date 
of order is controlling without regard to date of dependents’ travel 
(case 4c... neitehkoedd dunsatre cts oi wae £ Late etna hs oo Be orAn i ee aes 

Where member’s dependents complete travel under normal permanent 
change of station order prior to July 1, 1974, date of increased monetary 
allowance in lieu of transportation rates, and effective date of order is 
after July 1, 1974, increased rates may be authorized as effective date of 
order is controlling without regard to date of dependents’ travel (case 


Where member detaches from former permanent station prior to 
July 1, 1974, date of increased mileage rates, and after utilization of 
authorized leave, travel and proceed time, reports to new permanent 
station on or after July 1, 1974, increased rates may be authorized 
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REGULATIONS—Continued 


Amendment—Continued 

Effective date—Continued 
where effective date of orders is on or after July 1, 1974, without regard 
to actual date of performance of travel (case c) 

Where member is directed to perform periods of temporary duty en 
route to new permanent station prior to July 1, 1974, date of increased 
mileage rates, and effective date of permanent change of station is on or 
after July 1, 1974, since all the travel is performed in accordance with 
the permanent change of station order, the effective date of such order 
determines the mileage allowance rate applicable to all travel performed 
in accordance with the order without regard to the date member is re- 
quired to travel in connection with temporary duty en route (case d) ____ 


Retroactive. (See REGULATIONS, Retroactive) 
Armed Services Procurement Regulation 

Additive or deductive items 

While ASPR § 2-201(b)(xli) (1974 ed.) requires disclosure of order of 
selection priority of additive items, FPR has no similar provision and, 
therefore, IFB issued by civilian agency need not reveal priority of 
additive items, and failure to indicate priority, with resultant post bid 
opening discretionary selection of additive items, does not render award 
of additive items invalid 
Compliance 

Contracting officers. (See CONTRACTING OFFICERS, Regulation 

compliance) 

Effective date 


Our decision 53 Comp. Gen. 814 (1974) interpreted the phrase ‘“‘ma- 
jority of hours,”’ as contained in 5 U.S.C. 5343(f), regarding entitlement 
of prevailing rate employees to night differential, to mean a number of 
whole hours greater than one-half. Prior interpretation was made by the 
CSC to include any time period over 4 hours in an 8-hour shift. Since 
our decision 53 Comp. Gen. 814 was tantamount to a changed con- 
struction of law, it need not be given retroactive application 


Promotion procedures 

Collective bargaining agreement 

When agency agreed in a collective bargaining agreement that it 
would be policy of the agency to fill vacancies by promotion from within 
if qualifications of agency applicants are equal to those from outside 
agency, then at the time that the head of the agency approved the agree- 
ment under section 15 of Executive Order No. 11491, such policy, unless 
otherwise provided in the agreement, became a nondiscretionary agency 
policy and part of the agency’s promotion procedures-_-_-__------------- 

Following arbitrator’s determination that agency had not given 
employee priority consideration for promotion in accordance with 
Federal Personnel Manual and collective bargaining agreement and that 
had such consideration been given, employee would have been promoted, 
agency accepted arbitrator’s findings and appealed only that portion of 
award granting employee retroactive promotion and backpay. Since 
agency did not question arbitrator’s finding that employee would have 
been promoted but for agency’s unwarranted personnel action, GAO 
would have no objection to processing retroactive promotion and paying 
backpay under 5 U.S.C. 5596 in accordance with 54 Comp. Gen. 312 
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REGULATIONS—Continued 

Promotion procedures—Continued 

Collective bargaining agreement—Continued 

Collective bargaining agreement provides that certain IRS career- 
ladder employees, duly certified as capable of higher grade duties, will be 
promoted effective first pay period after 1 year in grade, but employees 
were promoted 1 pay period late. Since provision relating to effective 
dates of promotions becomes nondiscretionary agency requirement if 
properly includable in bargaining agreement, GAO will not object to 
retroactive promotions based on administrative determination that 
employees would have been promoted as of revised effective date but 
for failure to timely process promotions in accordance with the agreement_ 


Retroactive 

Amended regulation 

Member who claims mileage incident to his retirement, representing 
distance from his place of separation to his home of record or place of 
entry on active duty less distance from his place of separation to his 
selected home and who has already selected home and received appro- 
priate allowances thereto, may receive no additional mileage allowance 
because he has received all that the law allows 


Travel 
Joint 
Military personnel 
Amended 
Claims arising before June 14, 1974, date of 53 Comp. Gen. 963, for 
travel and transportation allowances to home of record or place of entry 
on active duty of members of uniformed services who were denied such 
allowances to selected homes may not be considered on basis of rule 
announced in that decision since it modifies or overrules prior decisions 
construing the same statutes. Effect of that decision is prospective 
except for its application to claimant in that decision. B-182904, Feb- 
ruary 4, 1975, overruled 


RETIREMENT 

Civilian 

Reemployment annuitants 

Annuities 
Supplemental 

Retroactive correction of an appointment date may be accomplished 
under provisions of Back Pay Statute, 5 U.S.C. 5596 and implementing 
regulations where agency committed a procedural error by failing to 
follow provisions of administrative regulations requiring that retirement 
and reappointment be included in same action to preclude a break in 
service which was not intended, and where the break in service was only 
1 nonworkday 


Overtime 
Aggregate limitation 
Computation 
In computing aggregate rate of pay for determining maximum limita- 
tion on premium pay under 5 U.S.C. 5547, amount of annuity for pay 
period received by reemployed annuitant is to be included. See 32 Comp. 
Gen. 146 (1952) 
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RETIREMENT—Continued 

Refund 

Overpayment to employee 

Agency liability 

Civil Service Commission’s Bureau of Retirement, Insurance, and 
Occupational Health cannot obtain reimbursement from a Federal agency 
whose certifying officer certified erroneous information on Standard 
Form 2806 leading to overpayment to a former employee from the 
Civil Service Retirement Fund, 5 U.S.C. 8348. Reimbursement by 
agency would violate 31 U.S.C. 628 which prohibits expenditures of 
appropriated funds except solely for objects for which respectively made_ 


RIGHTS, VESTED v. DISCRETIONARY 
Regulation changes 

Where Navy member’s dependents complete travel to new home port 
prior to July 1, 1974, and effective date of change of home port order is 
after July 1, 1974, increased monetary allowance in lieu of transporta- 
tion rates effective July 1, 1974, may be authorized as effective date of 
order is controlling without regard to date of dependents’ travel (case a) _ 

Where member’s dependents complete travel under normal permanent 
change of station order prior to July 1, 1974, date of increased monetary 
allowance in lieu of transportation rates, and effective date of order is 
after July 1, 1974, increased rates may be authorized as effective date of 
order is controlling without regard to date of dependents’ travel (case b) - 

Where member detaches from former permanent station prior to 
July 1, 1974, date of increased mileage rates, and after utilization of 
authorized leave, travel and proceed time, reports to new permanent 
station on or after July 1, 1974, increased rates may be authorized where 
effective date of orders is on or after July 1, 1974, without regard to 
actual date of performance of travel (case c) 

Where member is directed to perform periods of temporary duty en 
route to new permanent station prior to July 1, 1974, date of increased 
mileage rates, and effective date of permanent change of station is on or 
after July 1, 1874, since all the travel is performed in accordance with 
the permanent change of station order, the effective date of such order 
determines the mileage allowance rate applicable to all travel performed 
in accordance with the order without regard to the date member is 
required to travel in connection with temporary duty en route (case d) - 


RYUKYU ISLANDS 

Okinawa 

Status 

Employee who was separated due to RIF while stationed in Okinawa, 
and was reemployed within 1 year in Washington, D.C., claims reim- 
bursement of real estate expenses and additional temporary quarters 
allowance. Statute and regulations require that both old and new duty 
stations be in U.S., its territories or possessions, Canal Zone or Puerto 
Rico in order to receive this reimbursement. Okinawa was not territory 
or possession of U.S. before its reversion to Japan because Japan had 
retained residual or de jure sovereignty under Peace Treaty. Therefore, 
disallowance of claim is sustained 
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SALES 

Auction 

Group v. numbered items 

Disputes 
Conflict between auction records and protester’s allegat ons 

Contentions that protester was not advised of auctioneer’s intent to 
sell generators in group and that auctioneer did not state that successful 
bidder on item 56 could choose among remaining items in group have no 
merit since contentions concern questions of fact and pursuant to sub- 
section (e) of part 6 must be resolved by Govt. records of auction, and 
records evidence that auctioneer stated that items in question would 
be grouped and that items were offered with option, and use of term 
option coupled with earlier explanations of its meaning constitutes 
AGEGUATC NOTCE 10 -DIGGORS «oc ic eo ee ae eee ee eee 


Procedure 
Propriety 

Protest of sale of generators as group, listed on IFB as items 56 
through 72 and item 75, at auction of DOD surplus property on basis 
that word ‘‘count”’ as used in part 6A(b) of Sale by Reference pamphlet 
which provides that sale of all items cataloged by weight, count or 
measure will be sold in like units is ambiguous and that generators are 
not like units has no basis since word “count” includes any item de- 
scribed by number in IFB and would therefore include generators listed 
as one each and generators, while not identical, were sufficiently similar 
in nature to constitute like units; therefore it must be concluded sale 
was in accordance with provisions of part 6A(b) and not in contravention 
of part 6A(a) 


Bids 

All or none 

All or none bid, which offers highest aggregate price on six vessels, 
should be accepted notwithstanding other bid offered higher price on 
SWORE SRC REX VEGBOISs Soe SL Get ec cot eae Soa osee nee aoees 


Minimum acceptable price 
Computation and reasonableness 

While GAO will not question manner of computing minimum accepta- 
ble bid price nor reasonableness of such price for purchase of surplus 
vessels because of discretion vested in Secretary of Commerce, it is 
recommended in future sales of surplus vessels that such minimum price 
be included in invitations so that bidders will be aware of basis on which 
bids will be evaluated. Further, vessels that must be sold without regard 
to minimum acceptable price should be appropriately identified in 
invitation 
Lot basis 

Numbered items 

While, as contended, bidders were denied opportunity to bid on each 
numbered item from 57 through 72, and 75, since bid on item 56 would 
not merely be bid on that item but would constitute bid on any items 
in group, sale of like items by group is both practical and expedient 
method of sale and does not preclude bidder from purchasing single item 
in group and is specifically authorized by part 6A(b) of the Sale by 
Reference pamphlet 





INDEX DIGEST 


SAMOA (See AMERICAN SAMOA) 


SET-OFF 

Authority 

Property loss and damage 

Setoff of monies due carrier against Govt. claims for loss and damage 
neither noted on delivery receipt because of misunderstanding as to 
nature of goods nor on GBL when carrier received goods was proper 
because clear delivery receipt does not prevent establishing by other 
evidence receipt of goods in damaged condition, GBL with no exception 
is prima facie evidence that parts of shipment open to inspection and 
visible were received by carrier in good order, and damage done was to 
containers which were open to inspection and visible rather than to 


Contract payments 

Government’s status 

Where assignee bank, acting in its own capacity, makes loan to con- 
tractor and in return receives assignment of contractor’s claim against 
Government on specific contract and pledge of future receivables but 
is not fully repaid the amount of its loan out of funds of contract and/or 
receivables of contractor, if further funds become due under contract, 
assignee is entitled to amount of such fund which will cause loan to be 
fully repaid without setoff by Government 


Tax debts 
Right of United States to collect tax indebtedness of contractor by 
offsetting obligation against retainages under Govt. contract is superior 


to claim of payment bond surety or contractor 


Debt collections 
Military personnel 
Retired. (See PAY, Withholding, Debt liquidation, Retired pay) 
Deposits 
Indebtedness of depositor 
Taxes, etc. 

Depositary bank which credits Government checks to depositor’s 
account and allows withdrawals of the amount of the deposit without 
notice of any defects is holder in due course, entitled to receive payment 
of checks in full from Treasury Dept. without setoff for tax or other 
debts owing by the payee, notwithstanding stop order placed on pay- 
ment 


Transportation 

Property damage, etc. 

Set-off common law right 

Setoff of monies due carrier against Government claims for loss and 
damage caused by improper loading by shipper of cartons of folding 
beds under carrier’s trailer, which was readily apparent to carrier’s 
driver, was proper because improper loading by shipper can constitute 
complete defense to damage claims only when shipper loading is not 
apparent on ordinary observation by carrier _ - 


591-730 O - 75 = 22 
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SMALL BUSINESS ADMINISTRATION 
Contracts 
Awards to small business concerns. (See CONTRACTS, Awards, Small 
business concerns) 
Subcontracting 
Administration of program 
Protest against award of section 8(a) subcontract in which it is 
alleged that SBA’s subcontract award was contrary to its policies 
regarding both the continuation of subcontractor in 8(a) program and 
the amount of business development expense to be paid is denied since 
these are policy matters which are for determination by SBA and which 
are not subject to legal review by GAO. However, since the matters 
raised in the protest concern SBA’s administration of sec. 8(a) program, 
they will be considered by GAO in its continuing audit review of SBA 
SERVIC S ios soe ee oes dessa ee see ae oe oe we ee ee ee 
Limitation 
Percentage 
Allegation that sec. 8(a) award of 50 percent of solicitation quantity of 
cargo nets violates SBA’s policy of restricting sec. 8(a) awards to no 
more than 20 percent of Govt.’s total purchases of an item is untimely 
raised under 4 CFR 20.2(a) since solicitation provided that such an 
award may be made and protester did not file its protest until after bid 
opening and award. Moreover, the 20 percent limitation is a matter of 
SBA policy which it may waive or revoke if it chooses to do so 


Sufficiency of evaluation 
Procuring activity 


Protest against award of contract to SBA under sec. 8(a) of Small 
Business Act on basis that procuring activity did not properly evaluate 
SBA request for 8(a) award is without merit since record indicates that 
required evaluation essentially was made and award was not contrary 
to any law or regulation 


Loans 
Guaranteed loan programs 
Lenders’ entitlement to reimbursement 
SBA possesses authority to reimburse lender for amount of interim 
loan made on request of authorized SBA official and subsequent to 
issuance of formal loan authorization regardless of whether direct loan 
by SBA was not fully disbursed to borrower 


Official approval 

Authorization 

Not issued 
Loan guarantee approved in writing by SBA official properly au- 
thorized to approve loan guarantees constitutes official approval of 
guarantee despite fact that formal loan authorization was never issued 
and lending bank having relied on such guarantee is entitled to reimburse- 
ment by SBA since SBA’s final decision to deny loan application does 
not vitiate its prior approval and bank was deprived of an opportunity 
to comply with requirements contained in blanket guaranty agreement- 
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SMALL BUSINESS ADMINISTRATION—Continued 
Loans—Continued 
Guaranteed loan programs—Continued 
Official approval—Continued 
Authorization—Continued 
Subsequently issued 
Loan guarantee approved in writing by SBA official properly au- 
thorized to approve such loan guarantees constitutes official approval of 
guarantee despite fact that formal loan authorization was not issued 
until later time. However, SBA has no authority to reimburse a bank 
for interim disbursements made to the borrower pursuant to such ap- 
proval because of bank’s failure to comply with conditions, such as pay- 
ment of guaranty fee, contained in both formal loan authorization 
which was issued after informal approval and blanket loan guaranty 
agreement between bank and SBA______________ 


SOCIAL SECURITY ADMINISTRATION 

Civilian employees 

Home to work transportation 

Temporary emergency measure 
Public transportation strike 

Although hiring of vehicles for home to work transportation for Govt. 
employees is generally prohibited by 31 U.S.C. 638a, prohibition does 
not preclude such action where, as a temporary emergency measure, it is 
in Govt. interest to transport certain SSA employees to work during 
pubite transportation strike... :.. 222. Js 24L i eek 


STATE DEPARTMENT 

Employees 

Home to work transportation 

Government vehicles 

22 U.S.C. 1138a and 2678, which authorize designated State Dept. 
officials to permit use of Govt. vehicles for home to work transportation 
of Govt. employees, apply only to vehicles owned or leased by the State 
Department 


Foreign exhibits 

Government liability 

Where Congress has authorized the Dept. of State to agree to in- 
demnify the People’s Republic of China (PRC) for loss of or damage to 
an exhibition of archaeological finds, and where the Dept. has agreed to 
be responsible for the security of collection while it is in U.S., the Dept., 
if it determines it is to the advantage of the U.S. to do so, may give 
assurance to private art gallery showing exhibition pursuant to agreement 
with PRC that, if U.S. is required to indemnify the PRC as result of 
negligence by gallery, U.S. will not seek to recover from gallery 


STATE LAWS 

California 

Annulment of marriage 

Annuity payments to a widow of a deceased member under 10 U.S.C. 
1434 of the Retired Serviceman’s Family Protection Plan (RSFPP) 
which were terminated because the widow remarried in Nevada, may be 
resumed from the date of termination since a California State court de- 
clared such marriage a nullity and since the effect of such decree under 
the California conflict of laws rule is that the marriage became void ab 
initio when the decree of annulment was entered 
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STATE LAWS—Continued 

New York 

Decedents’ estates 

Claim by deceased Federal employee’s children, who were not formally 
acknowledged in accordance with New York (State of domicile) inherit- 
ance laws, may nevertheless be allowed. Record establishes fact of 
paternity and other New York laws conferring analogous Governmental 
benefits do not require formal judicial order of paternity 

Recent Supreme Court and lower Federal Court decisions, par- 
ticularly those applying the Federal life insurance statute, indicate 
that distinctions between “‘legitimate’’ and “‘illegitimate’’ children for 
purposes of receipt of benefits should be abrogated. Therefore, State 
standard of proof which encourages such distinctions will not be followed. 
Prior Comptroller General decisions contra will no longer be followed_ _ 


STATES 

Employees 

Detail to Federal Government 

‘‘Pay’’ reimbursement 

When a State or local Govt. employee is detailed to executive agency 
of Federal Govt. under Intergovernmental Personnel Act, reimburse- 
ment under 5 U.S.C. 3374(c) for ‘“‘pay’’ of employee may include fringe 
benefits, such as retirement, life and health insurance, but not costs 
for negotiating assignment agreement required under 5 CFR 334.105 
nor for preparing payroll records and assignment report prescribed 
under 5 CFR 334.106. The word “pay” as used in act has reference, 
according to legislative history, to salary of State or local detailee which 
term as used in 3374(c), upon reconsideration, does need to be limited 
to meaning used in Federal personnel statutes, that is, that term refers 
only to wages, salary, overtime and holiday pay, periodic within-grade 
advancements and other pay granted directly to Federal employees. 
53 Comp. Gen. 355, overruled in part 


Federal aid, grants, etc. 

Federal statutory restrictions 

Competitive bidding procedure 

Illinois Equal Employment Opportunity (EEO) requirements for 
publicly funded, federally assisted projects do not comply with Federal 
grant conditions requiring open and competitive bidding because 
requirements are not in accordance with basic principle of Federal 
procurement law, which goes to essence of competitive bidding system, 
that all bidders must be advised in advance as to basis upon which 
bids will be evaluated, because regulations, which provide for EEO 
conference after award but prior to performance, contain no definite 
minimum standards or criteria apprising bidders of basis upon which 
compliance with EKO requirements would be judged 

Unemployment relief 

Work for Federal Government restriction 
Exception 

The legislative intent of the Comprehensive Employment and Training 
Act of 1973, P. L. 93-203 approved December 28, 1973, is that facilities 
of agencies other than the Department of Labor are to be used for the 
purposes of fulfilling objectives of the Act. Modifies 51 Comp. Gen. 152- 
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STATION ALLOWANCES 

Military personnel 

Excess living costs outside United States, etc. 

Fractional cost-of-living allowances 
Members without dependents 

Enlisted members without dependents assigned to ships homeported 
outside the United States, who are not in a travel status, but are required 
to be away from their station and where a determination has been 
made that subsistence in a Govt. mess is impractical, are entitled to a 
fractional cost-of-living allowance under par. M4301-5 of the Joint 
Travel Regs. for those meals which they must buy away from their 
station, since it appears that the prorated cost-of-living allowance was 
authorized for the purpose of defraying the excess costs incurred outside 
the U.S. for such meals whether a member is assigned to a ship or a 
shore-based unit 


Temporary lodgings 

Vacation quarters 
Naval officer occupying Panama Canal Company quarters is not en- 
titled to housing allowance since Panama Canal Company quarters 
constitute Government quarters and therefore payment of housing 
allowance is prohibited by paragraph M4301-3c(2), JTR (change 
246, August 1, 1973); however, member may be allowed temporary 
lodging allowance under paragraph M4303-3d, JTR (change 240, 
February 1, 1973), while occupying vacation quarters provided by the 
Panama Canal Company, as such quarters appear to be transient in 
nature and were occupied on a temporary basis__________------------- 


STATUTES OF LIMITATION 

Claims 

Military matters and personnel 

Waiver 

An application for waiver under 10 U.S.C. 2774, which was originally 
received within the 3-year statutory period and denied, may be given 
reconsideration based on new evidence, notwithstanding the request for 
reconsideration is received after expiration of the 3-year limitation 
period 

Transportation 

Property damage, loss, etc. 
Warsaw Convention 

Air carrier’s claim for amount administratively deducted to reimburse 
Govt. for loss of personal effects is proper for allowance where action at 
law was not brought by the Dept. of the Air Force within 2 years as re- 
quired by Article 29 of Warsaw Convention. The 6-year statute of 
limitation in 28 U.S.C. 2415 does not abrogate holding in Flying Tiger 
Line, Inc. v. United States, 170 F. Supp. 422, 145 Ct. Cl. 1 (1959) 

STATUTORY CONSTRUCTION 

Administrative construction weight 

Prospective effect 

Our decision 53 Comp. Gen. 814 (1974) interpreted the phrase ‘‘ma- 
jority of hours,” as contained in 5 U.S.C. 5343(f), regarding entitlement 
of prevailing rate employees to night differential, to mean a number of 
whole hours greater than one-half. Prior interpretation was made by the 
CSC to include any time period over 4 hours in an 8-hour shift. Since our 
decision 53 Comp. Gen. 814 was tantamount to a changed construction 
of law, it need not be given retroactive application 
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STATUTORY CONSTRUCTION—Continued 

Legislative history, title, etc. 

Limiting money for leasing 

Applicable to all of Federal Government 
Including Judiciary 

Since laws are presumed to be consistent and legislative history of 
Federal Property and Administrative Services Act of 1949 indicates 
GSA was to perform centralized property management functions for 
Govt. agencies generally while legislative intent of Administrative 
Office Act of 1939 was to have Director of AOC coordinate needs and 
budget for judicial branch, GSA’s leasing function is consistent with 
Director’s duty to provide accommodations for courts 


STORAGE 
Household effects 
Military personnel 
Nontemporary storage 
Member’s apartment 
Where nontemporary storage of member’s household goods otherwise 
is proper, reimbursement is not authorized for storage in member’s 
apartment as para. M8101-1, 1 JTR, in accord with 37 U.S.C. 406(d) 
(1970) authorizes such storage only at Government or commerical 
facilities __ 


Temporary duty 
Member who receives permissive orders for temporary additional duty 
(temporary duty afloat) which are subsequently determined to be 
directed orders may not be reimbursed for nontemporary storage since 
nontemporary storage of household effects while on such duty is pro- 
hibited by para. M8200-1 and does not come within the exceptions 
specified in para. M8101-7,1JTR 


STRIKES 
Vehicle hire 
Home to work transportation for Government employees. (See VE- 
HICLES, Hire, Home to work transportation, Government employees, 
Temporary emergency measure, Public transportation strike) 


SUBSISTENCE 

Meals furnished civilian employees 

Per diem reduced on pro rata basis 

Federal agencies may now procure use of short-term conference and 
meeting facilities without regard to prohibition against rental contracts 
in District of Columbia in 40 U.S.C. 34, inasmuch as the GSA in its 
Federal Property Regs., contained in 41 CFR 101-17.101-4 has in- 
terpreted the procurement of use of short-term conference facilities as a 
service contract instead of a rental contract. OTA, which has legislative 


authority to contract for such services, may reimburse its panel member 
sponsors for expenses incurred in arranging OTA panel meetings at 
COSMOS Club in D.C., with appropriate reductions in each member’s 


actual subsistence allowance for meals provided in this manner. 35 Comp. 
Gen. 314; 49 id. 305; and B-159633, May 20, 1974, insofar as they pro- 
hibited procurement of short-term conference facilities in D.C., will no 
longer be followed_- 
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SUBSISTENCE—Continued 

Per diem 

Delays 

Personal convenience Page 

An employee assigned to temporary duty who departs earlier than 
necessary in order to take authorized annual leave and consumes travel- 
time in excess of that which would be allowed for official travel alone on 
a constructive travel basis, by virtue of special routing and departure 
times, may not be allowed per diem for the excess traveltime pursuant to 
Federal Travel Regulations and should be charged annual leave for such 
excess traveltime consumed for personal convenience 


Rest stopover 
Deduction of $37.50 from employee’s claim for travel costs incurred 
due to overnight stop en route via air from Port Angeles, Wash., to Grand 
Canyon, Ariz., is correct. Federal Travel Regs. do not provide for rest 
stops, regardless of length of travel, when travel is within continental 
U.S., and this Office has never approved rest stops unless travel during 
normal periods of rest is involved 


Urgent need for services at former permanent duty station 

Claim of AEC employee for per diem is allowable for temporary duty 
at former permanent duty station (Germantown, Md.) before reporting 
for duty at new permanent duty station (Las Vegas, Nev.) since employee 
did not accomplish PCS move to Las Vegas solely because of urgent need 
for services at former station and has vacated residence at former duty 
station, entered real estate purchase contract at new station and shipped 
household goods to new station in reliance on official notification of 
transfer 


Fractional days 
Excess of ten hours 
Beginning or ending hours not for consideration 

Although they did not begin travel before 6 a.m. or end travel after 8 
p.m., employees who were in travel status for periods of 12 hours and 
15 minutes to 13 hours and 15 minutes may be paid per diem allowances 
under FPMR 101-7, paragraph 1—7.6d(1), since that regulation requires 
the employees to begin or end the travel at the stated times only when 
travel of 6 to 10 hours is involved 


Military personnel 
Assignment to Harbor Clearance unit 
Temporary additional duty 
Aboard nonself-propelled service craft 

Members who were ordered to Harbor Clearance Unit Two (HCU-2) 
but who performed temporary additional duty aboard the YRST-2, 
which is not a ‘‘vessel’’ for sea duty pay or for travel entitlement purposes 
may not receive sea duty pay but are not prohibited from receiving per 
diem by 1 JTR paragraph M4201-10 since while service in HCU-2 is 
considered sea duty, 7.e., onboard a vessel, the temporary additional duty 
was, in fact, not performed onboard a vessel_- - - os seer oe 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 


Competent travel orders 
Initial and subsequent orders 

Army member who after a period of 171 days of duty as a “Referral 
Recruiter’? which is considered to be temporary duty, received several 
temporary duty orders continuing the duty at same location for 5 
additional months, in absence of approval for temporary duty in excess 
of 180 days, in accord with 1 JTR, paras. M3003-2c and d, and Ah 
310-10, para. 2—5b, is limited to per diem allowances not in excess of 180 
days at that location 


Delays 
Personal convenience 

Where member departed from his last duty station in a leave status 
pursuant to permissive rest and recuperation leave orders after receipt of 
permanent change of station (PCS) orders, but prior to effective date of 
PCS orders and not pursuant to them, and after arrival at his leave 
point he was granted emergency leave and subsequently was directed to 
proceed directly to new duty station, provisions of case 7(a), para. 
M4156, 1 JTR, are controlling and, therefore, member is not entitled to 
reimbursement of cost of transportation from his last duty station to his 
leave point or to per diem allowances for such travel 


Temporary duty 
Additional duty 
Aboard nonself-propelled service craft 
Members who were ordered to perform temporary additional duty 
aboard the YRST-2, a nonself-propelled service craft with berthing and 
messing available onboard, are not prohibited from receiving per diem 
by paragraph M4201-10, Volume 1, Joint Travel Regulations (1 JTR), 
as the YRST-2 is not a ‘‘vessel’’ for purposes of travel entitlements _ - - 


En route to new duty station 
Member with permanent change of station from Jacksonville, N.C. 
area to overseas location with temporary duty en route at Cherry Point, 
N.C., who occupied residence in Jacksonville while on temporary duty 
and commuted daily to Cherry Point, is entitled to per diem during 
period that ch. 243, May 1, 1973, case 13, para. M4156, 1 JTR, was in 
effect, as prohibition of per diem where temporary duty location was in 
area of former permanent duty station did not apply as Cherry Point 
is not in metropolitan area of Jacksonville, nor does it appear that 
personnel customarily commute between the two locations-_- 


‘‘Referral Recruiter’’ 

Army member who received orders as ‘‘Referral Recruiter’? which did 
not specify temporary duty for the period of 171 days during which 
he was to perform recruiting duty at a location away from his permanent 
station is considered to have been on temporary duty during that period 
and is entitled to per diem for that period and temporary duty travel 
allowances for travel to the location where such duty was performed_-_- 


Page 
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SUBSISTENCE—Continued 

Per diem-—Continued 

Military personnel—Continued 

Temporary duty—Continued 
Return daily to home 

Member with permanent change of station from Jacksonville, N.C. 
area to overseas location with temporary duty en route at Cherry Point, 
N.C., who occupied residence in Jacksonville while on temporary duty 
and commuted daily to Cherry Point, is not entitled to per diem during 
period that ch. 246, Aug. 1, 1973, case 13, para M4156, 1 JTR, was in 
effect, as per diem is prohibited whether the temporary duty location is 
within or without the area of permanent duty station. However, member 
may be paid for transportation between his residence and temporary duty 
station and for meals in accord with this provision 


Permanent change of station 

Female civilian employee transferred at approximately same time 
as military member spouse is entitled to mileage plus per diem for per- 
manent change of station (PCS) travel of herself and her children if 
her transfer is found to have been in Govt.’s interest, but mileage 
allowance paid to member for travel of his dependents would consequently 
be for recovery, since duplicate payments of PCS entitlements may not 
be made for same purpose 

Rates 

American Samoa 


Establishment 
Per diem entitlements of the employees in American Samoa classified 


as General Schedule employees are same as those of any Federal em- 
ployee under Title 5 of the United States Code, regardless of whether 
expenses are paid out of appropriated funds or commingled grant and 
local moneys. However, restrictions in Title 5 would not apply to em- 
ployees of the Samoan Government. Under Article II of the Samoan 
Constitution, the Samoan Legislature could establish per diem rates 
or vest the Governor with authority to do so 


Lodging costs 
Application of ‘‘Lodging Plus’’ system 
Civilian employee of Department of Army is entitled to a per diem 
allowance while on temporary duty under paragraph C8101-2.a of 
JTR, Volume 2, on the basis of the average amount the traveler pays 
for lodging plus an amount set forth in paragraph C8101-2.a for meals 
and incidental expenses not to exceed the maximum per diem of $25__- 


Outside United States 
Tachikawa and Yokota Air Bases in Japan, although not part of 
Tokyo City, are part of the Tokyo Metropolitan area and therefore 
are subject to the per diem rates applicable for Tokyo 


Reduction 
Conference meals 
Federal agencies may now procure use of short-term conference and 
meeting facilities without regard to prohibition against rental contracts 
in District of Columbia in 40 U.S.C. 34, inasmuch as the GSA in its 
Federal Property Regs., contained in 41 CFR 101-17.101-4 has inter- 
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SUBSISTENCE—Continued 

Per diem—Continued 
Reduction—Continued 
Conference meals—Continued 

preted the procurement of use of short-term conference facilities as a 
service contract instead of a rental contract. OTA, which has legislative 
authority to contract for such services, may reimburse its panel member 
sponsors for expenses incurred in arranging OTA panel meetings at 
COSMOS Club in D.C., with appropriate reductions in each member’s 
actual subsistence allowance for meals provided in this manner. 35 
Comp. Gen. 314; 49 zd. 305; and B-159633, May 20, 1974, insofar as 
they prohibited procurement of short-term conference facilities in D.C., 
will no longer be followed 


Rest entitlement 

Deduction of $37.50 from employee’s claim for travel costs incurred 
due to overnight stop en route via air from Port Angeles, Wash. to 
Grand Canyon, Ariz., is correct. Federal Travel Regs. do not provide 
for rest stops, regardless of length of travel, when travel is within 
continental U.S., and this Office has never approved rest stops unless 
travel during normal periods of rest is involved 


Temporary duty 
At former permanent duty station 
Prior to reporting to new duty station 

Claim of AEC employee for per diem is allowable for temporary duty 
at former permanent duty station (Germantown, Md.) before reporting 
for duty at new permanent duty station (Las Vegas, Nev.) since em- 
ployee did not accomplish PCS move to Las Vegas solely because of 
urgent need for services at former station and has vacated residence 
at former duty station, entered real estate purchase contract at new 
station and shipped household goods to new station in reliance on 
OMcCial NeEtmHeRION Of transier... 2.0. Senet een eee rae eae eee 


Military personnel. (See SUBSISTENCE, Per diem, Military 
personnel, Temporary duty) 


SURPLUS PROPERTY 
Sales 
Auction. (See SALES, Auction) 


TAXES 

Ad valorem 

User charge 

Waste treatment 
Recovery of costs 

Statutory requirement that grantees under Public Law 92-500 will 
adopt system of charges assuring that each recipient of waste treatment 
services shall pay its proportionate share of treatment works’ operation 
and maintenance costs is not met by use of ad valorem tax since po- 
tentially large number of users—i.e., tax exempt properties—will not 
pay for any services; ad valorem tax does not achieve sufficient degree 
of proportionality according to use and hence does not reward con- 
servation of water; and Congress intended adoption of user charge and 
not tax to Praise: needed Frevenhes.. <=. = 5c cosa coco ope oeeeeeeee 
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TAXES—Continued 
Relocation expenses 
Transfers 
Officers and employees. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Relocation expenses, Taxes) 


TELEPHONES 
Private residences 
Prohibition 


Military members 
Air Force member who incurs telephone relocation charges in connec- 
tion with an ordered move from quarters is not entitled to reimburse- 
ment for such expense in view of the prohibition contained in 31 U.S.C. 
679 (1970) and so much of 52 Comp. Gen. 69 (1972) which allows pay- 
ment for such telephone installation expenses is modified accordingly _- 


TERRITORIES AND POSSESSIONS 
Ryukyu Islands. (See RYUKYU ISLANDS) 


TRAILER ALLOWANCES 

Civilian personnel 

Cost to dealer for transporting 

Payment for transportation of newly purchased mobile home on com- 
mercial rate basis may be made not to exceed constructive cost of trans- 
porting employee’s household goods where mobile home was trans- 
ported by dealer, even though dealer was not listed by ICC as a com- 
mercial transporter since dealer was operating under color of State 
license or other State sanction permitting the towing and transporta- 
tion of trailer 


Costs to prepare trailer for shipment, etc. 

When employee uses commercial carriers to transport two mobile 
homes incident to a permanent change of station and extra equipment is 
required for pickup and delivery of the trailer, employee would be en- 
titled to reimbursement of such expenses since they do not appear to be 
expenses for preparing the trailer for movement nor do they appear to 
be otherwise prohibited by subsection 9.3a(3) of OMB Circular No. 
SO Pee Sk RS rg tale dee Pr 


TRANSPORTATION 
Accessorial charges 
Tariff interpretation 
A common carrier may by reference incorporate into a Government 
rate tender the transportation services and charges published in other 
NC a i 5 py a iy hn ah ts lw as la al 


Air carriers 

Foreign 

American carrier availability 

Navy member on permanent change of station from Antarctica to 
Bainbridge, Md., instead of normal route (Christchurch to Auckland, 
New Zealand, by foreign carrier, and by Category ‘‘Z’’ American air 
to Travis Air Force Base, Calif.), traveled circuitously for personal 
reasons using foreign air for overseas travel except from Lima, Peru, to 
Miami, Fla. Since American air was available via the direct route from 
Auckland to Travis, reimbursement not to exceed Government cost from 
Christchurch to Travis may be paid for cost of travel from Christchurch 
to Auckland and from Lima to Miami but not for costs of other foreign 
air travel 


661 
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TRANSPORTATION—Continued 

Air carriers—Continued 

Foreign—Continued 

American carrier availability—Continued 

Navy member on permanent change of station from Antarctica to 
Bainbridge, Md., instead of normal route to Travis Air Force Base, 
Calif., and by POV from there to Bainbridge, traveled circuitously 
for personal reasons to Miami, Fla., and from there to Bainbridge. While 
the JTR provide that member is entitled to allowance for official dis- 
tance between port of debarkation serving new station and the new sta- 
tion, in view of circuitous travel, member may be paid only for distance 
by direct travel from port of debarkation actually used to new station, 
not to exceed distance by normal route 


Automobiles 
Military personnel 
Air carriers 
Not included in ‘‘privately owned American shipping services’’ 
Term “privately owned American shipping services’ as used in 10 
U.S.C. 2634 authorizing overseas transportation at Govt. expense of 
privately owned motor vehicle of member of armed force ordered to 
make permanent change of station is limited to vessels and Joint Travel 
Regs. may not be revised to include such transportation by air freight 
even if use of air freight is limited to a not to exceed the cost of shipment 
Dy WASSELDBRIN a 2-0 Mace ee oe ot Se ee si ae we naar te oma eee 


Within United States 

Employee who ships automobile from old official duty station to new 
official duty station as part of his household goods even though still 
within the weight limitation is entitled only to reimbursement for ship- 
ment of his household goods on a commuted rate basis but not for ship- 
ment of his automobile since chapter 2, subsection 2—-1.4h specifically 


Bills of lading 

Notations 

Effect 

Application of commodity rates in carrier’s tariff is determined solely 
by whether nature of articles transported is such that use of low-bed 
equipment is required; tariff requirement for bill of lading notation by 
shipper showing request for low-bed equipment construed as directory 
only and not as condition precedent to application of the rates_____-__-_ 


Requirement 
Failure to comply 

Setoff of monies due carrier against Govt. claims for loss and damage 
neither noted on delivery receipt because of misunderstanding as to 
nature of goods nor on GBL when carrier received goods was proper 
because clear delivery receipt does not prevent establishing by other 
evidence receipt of goods in damaged condition, GBL with no exception 
is prima facie evidence that parts of shipment open to inspection and 
visible were received by carrier in good order, and damage done was 
to containers which were open to inspection and visible rather than to 
goods concealed inside containers. oo. 2 ee ee ee ee 742 
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TRANSPORTATION—Continued 

Demurrage 

Detention charges 

Weekend and holiday travel 

Weekend or holiday vehicle detention charges for overdimensional 
shipments are proper only when the carrier has a valid highway permit 
for the day preceding and the day following the Saturday, Sunday or 
holiday. Expenses incurred through the use of a transceiver to obtain 
State highway permits are properly reimbursable, but only where proven_ 


Dependents 

Military personnel 

Children 
Mother and father members of uniformed services 

Where child of marriage of female and male service members travels to 
new location incident to change of permanent station of both members to 
same location, since child is female member’s dependent under item 3, 
para. M1150-9, 1 JTR, even though male member receives BAQ at 
the with dependent rate which includes such child (which precludes 
female member’s BAQ at the with dependent rate for such child) she 
may receive travel allowance for child 


Dislocation allowance 
Husband and wife both members of uniformed services 

Where female and male service members are married and reside in 
same household and incident to change of permanent station for each 
member the household is moved and members continue to reside in same 
household, only one dislocation allowance may be paid for such move- 
ment, and since male member already has received such allowance, 
female member’s claim must be denied. However, upon repayment of 
dislocation allowance previously received by male (junior) member, 
dislocation allowance may be paid to the female (senior) member 


Vessel and yard changes 
Same port 
Navy member was transferred from one vessel to another vessel, both 
homeported in New York City, but with respective home yards at 
Boston Naval Shipyard and Charleston, 8.C. Incident to transfer de- 
pendents traveled from Detroit, Michigan, to East Meadow, N.Y. 
There is entitlement to dislocation allowance since permanent change of 
station, while between vessels homeported in the same city, was between 
vessels having different home yards not so located and since dependents 


performed authorized travel incident to that transfer 


Vessel and yard changes 
Same port 
Navy member was transferred from one vessel to another vessel, both 
homeported in New York City, but with respective home yards at 
Boston Naval Shipyard and Charleston, S.C. Incident to transfer de- 
pendents traveled from Detroit, Mich., to East Meadow, N.Y. Since 
the home yards are different, transfer is regarded as permanent change 
of station for purposes of dependent transportation and dislocation 
DEEN SRE i i ag gk Da a gl hc 
Navy member was transferred from one vessel to another vessel, both 
homeported in New York City, but with respective home yards at 
Boston Naval Shipyard and Charleston, S.C. Incident to transfer de- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Vessel and yard changes—Continued 
Same port—Continued 

pendents traveled from Detroit, Mich., to East Meadow, N.Y. While 
previous travel to Detroit was prior to provision allowing payment for 
distance to designated location, it may be regarded as designated location 
for purposes of Rule 5, Table 7-B-7061, 1 JTR. Accordingly, payment 
for dependent travel is authorized for the official distance from Detroit 
to N.Y., the home port of the vessel to which the member was transferred, 
which is regarded as the new home port for purposes of Rule 5, Table 
7-B-7061, 1 JTR 


Travel to attend award ceremonies for honor award recipients 

There is no authority for CSC to issue regulations authorizing pay- 
ment of travel and transportation expenses of members of the immediate 
family of honor award recipients to attend award ceremonies as such 
expenses are not considered ‘‘necessary expense”’ under 5 U.S.C. 4503_- 
Detention charges. (See TRANSPORTATION, Demurrage, Detention 

charges) 


Household effects 

Actual expenses 

In lieu of commuted rate 
Teamsters’ strike 

Employee who, incident to transfer of station, was authorized and 
paid for transportation of household goods under commuted rate 
system claims reimbursement for actual expenses in excess of such 
reimbursement since he was required to have goods moved at higher 
rates than those of another carrier with lower rates because of a team- 
sters’ strike. Employee is not entitled to such reimbursement since 
rights and liabilities regarding travel orders vest at time of transportation 
of goods and may not be revoked or modified retroactively to increase 
or decrease benefits in absence of evidence of administrative error in 
orders — 


Commutation 
Shipment of automobiles precluded 

Kmployee who ships automobile from old official duty station to new 
official duty station as part of his household goods even though still 
within the weight limitation is entitled only to reimbursement for ship- 
ment of his household goods on a commuted rate basis but not for 
shipment of his automobile since chapter 2, subsection 2—1.4h specifically 
precludes the shipment of an automobile as household goods- -_-_-------- 


House trailer shipments 
Commercial transportation 
Transported by dealer 

Payment for transportation of newly purchased mobile home on 
commercial rate basis may be made not to exceed constructive cost of 
transporting employee’s household goods where mobile home was 
transported by dealer, even though dealer was not listed by ICC as a 
commercial transporter since dealer was operating under color of State 
license or other State sanction permitting the towing and transportation 
of trailer-_--- 658 
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TRANSPORTATION—Continued 
Household effects—Continued 
House trailer shipments—Continued 


More than one trailer 

When employee changes permanent duty stations and it is necessary 
to transport two mobile homes by commercial carriers, resulting from 
eligibility status of mother-in-law prescribed by regulations, he may be 
reimbursed cost of applicable tariff as approved by ICC for transporta- 
tion of both mobile homes in amount not to exceed maximum amount 
allowable for transportation and 60 days temporary storage of house- 
hold goods. Regardless of method used in computing allowances he is 
entitled to a flat $200 miscellaneous allowance or larger amount not to 
exceed 2 weeks basic salary of employee at time he reported for duty 
where claim is supported by acceptable documentation since there is 
involved only one change of station--___-_ 


Special service fees 
When employee uses commercial carriers to transport two mobile 
homes incident to a permanent change of station and extra equipment 
is required for pickup and delivery of the trailer, employee would be 
entitled to reimbursement of such expenses since they do not appear to 
be expenses for preparing the trailer for movement nor do they appear to 
be otherwise prohibited by subsection 9.3a(3) of OMB Circular No. A—56_ 


Military personnel 
‘*Do It Yourself’? movement 
Cash advances 
Vol. 1, JTR, may not be amended to allow advance payment for 


rental vehicles for transportation of personal property, and related 
expenses, as advance payment provisions of sec. 303(a) of Career Com- 
pensation Act of 1949, now appearing in 37 U.S.C. 404(b) (1970), limit 
such payments to member’s personal travel, and in absence of specific 
authority for advance payment for transportation of personal property, 
31 U.S.C. 529 (1970) precludes issuance of regulations which would 
Suthotize: such advanee payments.........=..... 2.622. need cue 


Release from active duty 
Spouse in civilian service 

Where military member and wife each were entitled to shipment of 
household goods from Germany, wife’s entitlement on termination of 
teaching contract with Army was to Detroit, Michigan, area, and 
husband’s entitlement on release from active duty was not to exceed 
distance from Germany to Hailey, Idaho, and goods were shipped at 
Govt. expense on wife’s orders from Germany to warehouse at Lincoln 
Park, Michigan, and later member had goods shipped from Lincoln Park 
to Boise, Idaho, reimbursement for this shipment is not authorized as 
Govt.’s obligation is limited to the greater entitlement and with payment 
of constructive drayage plus shipment to Lincoln Park, that entitlement 
resulted in greater payment 


Total cost 
In connection with retirement of military members, Vol. 1, JTR, 
may be amended to permit shipment of household goods within specified 
time limit to one or more places provided total cost does not exceed cost 
of shipment in one lot to home of selection, home of record, or place of 
entry on active duty, whichever provides greatest benefit 


Page 
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TRANSPORTATION—Continued 

Motor carrier shipments 

Claims settlement 

National classification board ruling 
Effect on GAO consideration 

In exercise of statutory duty to settle claims of motor common carriers 
General Accounting Office is not bound by rulings of National Classifica- 
tion Board, since Board in effect is mere agent of claimant motor carrier- 


Payment 
Set-off 
Setoff of monies due carrier against Government claims for loss and 
damage caused by improper loading by shipper of cartons of folding 
beds under carrier’s trailer, which was readily apparent to carrier’s 
driver, was proper because improper loading by shipper can constitute 
complete defense to damage claims only when shipper loading is not 
apparent on ordinary observation by carrier 
Setoff of monies due carrier against Govt. claims for loss and damage 
neither noted on delivery receipt because of misunderstanding as to 
nature of goods nor on GBL when carrier received goods was proper 
because clear delivery receipt does not prevent establishing by other 
evidence receipt of goods in damaged condition, GBL with no exception 
is prima facie evidence that parts of shipment open to inspection and 
visible were received by carrier in good order, and damage done was to 
containers which were open to inspection and visible rather than to 
goods concealed inside contaitiers........ .=.cscsec.20.-584e5<e Estee 


Overcharges 
Disputed 
Burden of proof 
Carrier claiming that mechanical equipment was used in loading of 
shipments bears burden of proving that such equipment was actually 
used. Ramp used to drive fire truck on to carrier’s vehicle is not mechani- 
cal equipment_- 


Rates 

Commodity 

Basis for determination 
Type of equipment required 

Application of commodity rates in carrier’s tariff is determined solely 
by whether nature of articles transported is such that use of low-bed 
equipment is required; tariff requirement for bill of lading notation by 
shipper showing request for low-bed equipment construed as directory 
only and not as condition precedent to application of the rates_------- 


Containers 
Ammunition. (See TRANSPORTATION, Rates, Classification, Am- 
munition, Containers) 
Increases 
Assumption of cost 
Fixed-price contracts 
Where a contractor has entered into a fixed price contract with the 
Government and there is a subsequent increase in transportation ex- 
penses as a result of a freight rate increase, the contractor and not the 
Government must bear the increased expense 
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TRANSPORTATION—Continued 

Rates—Continued 

Light and bulky articles 

Application of the light and bulky rule in carrier’s published tariff 
is premised on each article transported and not on the size of the package 
or the shipment as a whole 

Tariffs 

Construction 


Against carrier 
Contradiction in tariff language permits consideration of parol evi- 
dence in order to ascertain intended meaning. Ambiguities must be 
resolved against carrier 


Incorporation by reference 
A common carrier may by reference incorporate into a Government 
rate tender the transportation services and charges published in other 
tariffs 


Applicable tariff rates 
Longer v. shorter route 
Where tariff provides that if transportation charges for longer route are 
less than charges for shorter route because of avoidance of bridge, 
ferry, or tunnel charges, then charges for longer route apply notwith- 
standing the fact that Government did not request longer route____-_-_- 
Tariffs. (See TRANSPORTATION, Rates, Tariffs) 


Trailers 
Trailer shipments 
Civilian personnel. (See TRANSPORTATION, Household effects, 
House trailer shipments) 
Weekend and holiday detention charges. (See TRANSPORTATION, De- 
murrage, Detention charges) 


TRAVEL ALLOWANCE 

Military personnel 

Adjustment of allowance 

Army member who received orders as ‘‘Referral Recruiter’? which 
did not specify temporary duty for the period of 171 days during which 
he was to perform recruiting duty at a location away from his permanent 
station is considered to have been on temporary duty during that period 
and is entitled to per diem for that period and temporary duty travel 
allowances for travel to the location where such duty was performed-_ 


Subsistence 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Travel expenses. (See TRAVEL EXPENSES, Military personnel) 


TRAVEL EXPENSES 

Advances 

Accountability 

Special Agent of the Drug Enforcement Administration whose wallet 
containing $1.185 in cash travel advance funds was stolen from his 
locked motel room while he was sleeping may nevertheless not be 
relieved of liability for the loss of such funds since travel advancements 
are considered to be like loans, as distinguished from Government funds 
and hence money in the wallet was private property of the Special 


591-730 O = 75 = 23 
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TRAVEL EXPENSES—Continued 
Advances—Continued 
Accountability—Continued 
Agent and he remains indebted to the Government for the loan, and 
must show either that it was expended for travel or refund amount 
not expended 


Air travel 

Excursion rates 

Circuitous routes 
Personal convenience 

When an employee combines personal travel with official travel, 
thereby qualifying for a special fare, he is entitled to reimbursement 
of the lesser of the actual cost of the special fare, or the regular fare by 
direct route, notwithstanding the fact that the special fare may neces- 
sitate the purchase of accommodations or other items normally classified 
as subsistence or included in per diem which are not reimbursable 
while the employee is on leave, if such items are included as part of a 
travel package 


Delays 

Rest entitlement 

Deduction of $37.50 from employee’s claim for travel costs incurred 
due to overnight stop en route via airfrom Port Angeles, Wash., to Grand 
Canyon, Ariz., is correct. Federal Travel Regs. do not provide for 
rest stops, regardless of length of travel, when travel is within con- 
tinental U.S., and this Office has never approved rest stops unless 
travel during normal periods of rest is involved 


Dependents. (See TRANSPORTATION, Dependents) 
Experts and consultants. (See EXPERTS AND CONSULTANTS, Travel 

expenses) 
First duty station 

Manpower shortage 

Relocation expenses 

Former employee appointed to manpower shortage position who was 
authorized reimbursement for expenses of sale and purchase of residence, 
temporary quarters subsistence expenses, and per diem for family, is not 
entitled to reimbursement for such expenses and must refund any 
amounts already paid because appointees are not entitled to such reim- 
bursement and he was not transferred without break in service or 
separated as result of reduction in force or transfer of function to entitle 
him to such reimbursement under 5 U.S.C. § 5724a and Government 
cannot be bound beyond actual authority conferred upon its agents by 
BURTRUG OF TRU RIMTIINE Soe so a a ed enh eee eee 


Headquarters 

Inadequacy of transportation 

Public transportation strike 

Although hiring of vehicles for home to work transportation for Govt. 
employees is generally prohibited by 31 U.S.C. 638a, prohibition does not 
preclude such action where, as a temporary emergency measure, it is 
in Govt. interest to transport certain SSA employees to work during 
public transportation strike 
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TRAVEL EXPENSES—Continued 
Interviews, qualifications, etc. 
Competitive service positions 
Civil Service Commission (CSC) request that we modify decisions, 
such as 31 Comp. Gen. 175, which do not allow Federal agencies to pay 
prospective employees’ travel expenses incident to interviews for pur- 
pose of permitting agency to determine their qualifications for appoint- 
ment to positions in competitive service is granted insofar as CSC 
concludes that positions are of such high level or have such peculiar 
characteristics that agency is better suited to determine through such 
interviews certain factors of appointees’ suitability for positions which 
CSC itself cannot determine since such interviews are necessary to 
determine prospective employees’ qualifications___-______------------ 


Reimbursement 

Civil Service Commission (CSC) request that we modify decisions, 
such as 31 Comp. Gen. 175, which do not allow Federal agencies to pay 
prospective employees’ travel expenses incurred in traveling to place of 
interview for purpose of permitting agency to determine prospective 
employees’ qualifications for appointment to positions in competitive 
service is granted in part, even though Congress has refused to pass a 
law allowing such payments generally because it was concerned about 
wide abuses, since this decision limits payment to interview expenses 
incurred where CSC believes agency interview is necessary to properly 
determine prospective employees’ 
Manpower shortage category personnel 

First duty station. (See TRAVEL EXPENSES, First duty station, 

Manpower shortage) 

Military personnel 

Change of station status 

Temporary duty en route 

Member with permanent change of station from Jacksonville, N.C. 
area to overseas location with temporary duty en route at Cherry Point, 
N.C., who occupied residence in Jacksonville while on temporary duty 
and commuted daily to Cherry Point, is not entitled to per diem during 
period that ch. 246, Aug. 1, 1973, case 13, para. M4156, 1 JTR, was in 
effect, as per diem is prohibited whether the temporary duty location is 
within or without the area of permanent duty station. However, member 
may be paid for transportation between his residence and temporary 
duty station and for meals in accord with this provision 


Circuitous routes 
Payment basis 
Navy member on permanent change of station from Antarctica to 
Bainbridge, Md., instead of normal route (Christchurch to Auckland, 
New Zealand, by foreign carrier, and by Category “‘Z’’ American air to 
Travis Air Force Base, Calif.), traveled circuitously for personal reasons 
using foreign air for overseas travel except from Lima, Peru, to Miami, 
Fla. Since American air was available via the direct route from Auck- 
land to Travis, reimbursement not to exceed Government cost from 
Christchurch to Travis may be paid for cost of travel from Christchurch 
to Auckland and from Lima to Miami but not for costs of other foreign 
air travel 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Circuitous routes—Continued 
Payment basis—Continued 
Navy member on permanent change of station from Antarctica to 
Bainbridge, Md., instead of normal route to Travis Air Force Base, 
Calif., and by POV from there to Bainbridge, traveled circuitously for 
personal reasons to Miami, Fla., and from there to Bainbridge. While 
the JTR provide that member is entitled to allowance for official dis- 
tance between port of debarkation serving new station and the new sta- 
tion, in view of circuitous travel, member may be paid only for distance 
by direct travel from port of debarkation actually used to new station, 
not to exceed distance by normal route 


Dependents 
Transportation. (See TRANSPORTATION, Dependents, Military 
personnel) 
Headquarters 
Metropolitan area 
Member with permanent change of station from Jacksonville, N.C. 
area to overseas location with temporary duty en route at Cherry Point, 
N.C., who occupied residence in Jacksonville while on temporary duty 
and commuted daily to Cherry Point, is entitled to per diem during 
period that ch. 243, May 1, 1973, case 13, para. M4156, 1 JTR, was in 
effect, as prohibition of per diem where temporary duty location was in 
area of former permanent duty station did not apply as Cherry Point is 
not in metropolitan area of Jacksonville, nor does it appear that per- 
sonnel customarily commute between the two locations 


Leaves of absence 
Station changes during leave 

Where member departed from his last dutzy station in a leave status 
pursuant to permissive rest and recuperation leave orders after receipt 
of permanent change of station (PCS) orders, but prior to effective date of 
PCS orders and not pursuant to them, and after arrival at his leave point 
he was granted emergency leave and subsequently was directed to proceed 
directly to new duty station, provisions of case 7(a), para. M4156, 1 JTR, 
are controlling and, therefore, member is not entitled to reimbursement 
of cost of transportation from his last duty station to his leave point or 
to per diem allowances for such travel 


Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Recruiters 
Automobile insurance coverage 

Although under 37 U.S.C. 428 and 1 JTR paragraph M5600 a member 
of armed services whose primary assignment is to perform recruiting duty 
may be reimbursed for actual and necessary expenses incurred in con- 
nection with performance of those duties, recruiter is not entitled to 
reimbursement by Govt. for increased cost of extended insurance cover- 
age incurred in connection with use of privately owned automobile in 
performance of duties where a mileage allowance is authorized incident 
to such duties since such allowance is a commutation of the expense of 
operating automobile including the cost of insurance 


803 
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TRAVEL EXPENSES—Continued 

Military personnel—Continued 

Release from active duty 

Rights 

In connection with retirement of military members, Vol. 1, JTR, may 
be amended to permit shipment of household goods within specified time 
limit to one or more places provided total cost does not exceed cost of 
shipment in one lot to home of selection, home of record, or place of 
entry on active duty, whichever provides greatest benefit 

A member upon retirement is entitled to travel at Govt. expense to 
his home of record or place of entry on active duty or to his home of 
selection if he qualifies. However, 37 U.S.C. 404(f) which permits travel 
payments upon separation or release of military members without regard 
to the performance of travel is not applicable to members upon retire- 
ment or placement on the temporary disability retired list. Such members 
may be paid only on basis of authorized travel actually performed 


Retirement 
To selected home 
Reimbursement entitlement 
Joint Travel Regulations amended 

Vol. 1, JTR, may be amended to reflect that members of the uniformed 
services who qualify for travel and transportation allowances to home of 
selection under 37 U.S.C. 404(c) and 406(g) retain the right to travel and 
transportation allowances based on home of record or place of entry on 
active duty under 37 U.S.C. 404(a) and 406(a). 42 Comp. Gen. 370 and 
B-163248, March 19, 1968, overruled 


Subsistence 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Transfers 
Reimbursement basis 
Navy member on permanent change of station from Antarctica to 
Bainbridge, Md., instead of normal route (Christchurch to Auckland, 
New Zealand, by foreign carrier, and by Category “‘Z’’ American air to 
Travis Air Force Base, Calif.), traveled circuitously for personal reasons 
using foreign air for overseas travel except from Lima, Peru, to Miami, 
Fla. Since American air was available via the direct route from Auckland 
to Travis, reimbursement not to exceed Government cost from Christ- 
church to Travis may be paid for cost of travel from Christchurch to 
Auckland and from Lima to Miami but not for costs of other foreign air 


Modes of travel 

Usually traveled route 

Military personnel 

Navy member on permanent change of station from Antarctica to 
Bainbridge, Md., instead of normal route to Travis Air Force Base, Calif., 
and by POV from there to Bainbridge, traveled circuitously for personal 
reasons to Miami, Fla., and from there to Bainbridge. While the JTR 
provide that member is entitled to allowance for official distance between 
port of debarkation serving new station and the new station, in view of 
circuitous travel, member may be paid only for distance by direct travel 
from port of debarkation actually used to new station, not to exceed 
distance by normal route 
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TRAVEL EXPENSES—Continued 


Overseas employees 

Circuitous route 

An employee assigned to temporary duty who departs earlier than 
necessary in order to take authorized annual leave and consumes travel- 
time in excess of that which would be allowed for official travel alone on 
a constructive travel basis, by virtue of special routing and departure 
times, may not be allowed per diem for the excess traveltime pursuant 
to Federal Travel Regulations and should be charged annual leave for 
such excess traveltime consumed for personal convenience 


Permanent change of station 

Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses) 

Personal 

Rule 

Although hiring of vehicles for home to work transportation for 
Govt. employees is generally prohibited by 31 U.S.C. 638a, prohibition 
does not preclude such action where, as a temporary emergency measure, 
it is in Govt. interest to transport certain SSA employees to work during 
public transportation strike 


Personal convenience 

Private and public business intermingled 

Special fare v. regular rate 
Reimbursement for ‘‘accommodations’’ in travel package 

When an employee combines personal travel with official travel, 
thereby qualifying for a special fare, he is entitled to reimbursement of 
the lesser of the actual cost of the special fare, or the regular fare by 
direct route, notwithstanding the fact that the special fare may necessi- 
tate the purchase of accommodations or other items normally classified 
as subsistence or included in per diem which are not reimbursable while 
the employee is on leave, if such items are included as part of a travel 
package 


Private parties 
Family members of honor award recipients 
Travel to attend award ceremonies 
There is no authority for CSC to issue regulations authorizing payment 
of travel and transportation expenses of members of the immediate 
family of honor award recipients to attend award ceremonies as such 
expenses are not considered ‘‘necessary expense” under 5 U.S.C. 4503-- 


Temporary duty 

Return to official station on nonworkdays 

Under paragraph C10105 of JTR, Volume 2, an employee of the 
Department of the Army who is on temporary duty and voluntarily 
returns to his headquarters on nonworkdays is entitled to round-trip 
transportation by any mode and per diem en route not to exceed the 
per diem which would have been allowable had the employee remained 
at his temporary duty station 


Transfers 
Employee return to old station 
To complete moving arrangements 
An employee who has reported to new official duty station in Wash- 
ington, D.C., and thereafter returns to his old duty station in Los Angeles, 





INDEX DIGEST 


TRAVEL EXPENSES—Continued 
Transfers—Continued 
Employee return to old station—Continued 
To complete moving arrangements—Continued 
California, to settle his rental agreement and to complete his moving 
arrangements is not entitled to additional travel expenses for this purpose 
even though erroneously advised otherwise 


When actually employed employees (WAE) 

Travel to and from places other than home 

Although Government consultant employed on when-actually-em- 
ployed basis returned to his home in St. Louis, Missouri, instead of 
returning immediately to Las Vegas, Nevada, where he was transacting 
non-Government business at time he was called for Government meetings 
in Washington, D.C., he may be allowed the full cost of round-trip air- 
fare between Las Vegas and Washington because the delay was occasioned 
by the Government assignment 


TREASURY DEPARTMENT 
Secret Service agents 
Protection for Secretary of Treasury 
Reimbursable basis 
Where it is administratively determined that the risk to a Government 
official would impair his ability to carry out his duties and hence affect 
adversely the efficient functioning of his agency, then agency funds if not 
otherwise restricted are available to protect him. However, without 
specific legislative authority in 18 U.S.C. § 3056(a) (1970) or elsewhere, 
funds appropriated to the Secret Service are not available for such 


protection. Secret Service protection may be provided to the Secretary of 
the Treasury or others for whom it is not specifically authorized only ona 
reimbursable basis pursuant to 31 U.S.C. § 686(a) (1970) 


UNEMPLOYMENT 
Relief 
Comprehensive Employment and Training Act 
The legislative intent of the Comprehensive Employment and Training 
Act of 1973, P. L. 93-203 approved December 28, 1973, is that facilities of 
agencies other than the Department of Labor are to be used for the 
purposes of fulfilling objectives of the Act. Modifies 51 Comp. Gen. 152_- 


UNIONS 

Federal service 

Dues 

Overpayment 
Government’s right to recovery 

Abitration award directing overpayment of dues checkoff to union in 
order to technically comply with terms of agreement may not be allowed, 
on reconsideration, because 31 U.S.C. 628 (1970) provides that appro- 
priations shall be applied solely to objects for which made and no others 
and hence no authority exists for payment of the arbitration award_- -- 


Protest against agency-forced annual leave 

American Federation of Government Employees requests ruling in- 
validating Air Force Logistics Command (AFLC) policy to reduce 
operations at its installations during 1974 Christmas holiday period and 
force employees to take annual leave on basis that AFLC is not au- 
thorized to promulgate policy that violates collective bargaining agree- 
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UNIONS—Continued 
Protest against agency-forced annual leave—Continued 
ments between installations and local unions. Since matter is presently 
before Assistant Secretary for Labor Management Relations as unfair 
labor practice complaint, Comptroller General declines to rule on issue__ 


VEHICLES 

Government 

Home to work transportation 

Government employees 
Overseas 

Although use of Govt. vehicles for home to work transportation of 
Govt. employees is generally prohibited by 31 U.S.C. 638a(c) (2), this 
prohibition does not apply where such use is necessary for protection of 
overseas employees from acts of terrorism. Such use may be regarded as in 
Govt. interest, although specific legislative authority to use Govt. 
vehicles for this purpose should be sought and interim provision of 
vehicles to this end should be limited to most essential cases_____-_-_--_- 


State Department 
22 U.S.C. 1138a and 2678, which authorize designated State Dept. 
officials to permit use of Govt. vehicles for home to work transportation 
of Govt. employees, apply only to vehicles owned or leased by the State 
Department 
Hire 
Home to work transportation 
Government employees 
Temporary emergency measure 
Public transportation strike 
Although hiring of vehicles for home to work transportation for 
Govt. employees is generally prohibited by 31 U.S.C. 638a, prohibition 
does not preclude such action where, as a temporary emergency measure, 
it is in Govt. interest to transport certain SSA employees to work during 
public transportation strike 


Transportation. (See TRANSPORTATION, Automobiles) 


VESSELS 
Sales 
Bids 
All or none 
All or none bid, which offers highest aggregate price on six vessels, 
should be accepted notwithstanding other bid offered higher price on 
WO OGG BIN VOSSOIS. Sone. ct ae ee be co... SSS 


Price determination 

While GAO will not question manner of computing minimum accepta- 
ble bid price nor reasonableness of such price for purchase of surplus 
vessels because of discretion vested in Secretary of Commerce, it is 
recommended in future sales of surplus vessels that such minimum price 
be included in invitations so that bidders will be aware of basis on which 
bids will be evaluated. Further, vessels that must be sold without regard 
to minimum acceptable price should be appropriately identified in 
invitation 
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VETERANS ADMINISTRATION 

Contracts 

Obligated services for residency training, etc. 

Service interrupted by military duty 

Liquidated damage provision of employment contract between 
Veterans Administration and physician which required physician to 
perform period of obligated service in return for specialty training is 
found valid and enforceable. Military service of physician suspended 
contract of employment obligations and his induction into Air Force 
did not rescind contract. Certification of no extra-VA professional 
activities found inapplicable to issue of abrogation of contract 


VOLUNTARY SERVICES 

Enrollees or trainees 

Comprehensive Employment and Training Act 

The legislative intent of the Comprehensive Employment and Train- 
ing Act of 1973, P.L. 93-203 approved December 28, 1973, is that 
facilities of agencies other than the Department of Labor are to be used 
for the purposes of fulfilling objectives of the Act. Modifies 51 Comp. 
Gen. 152 


WAIVERS 
Compensation 
Claim of former Commissioner of Commission on Marihuana and 
Drug Abuse for compensation previously waived by him is for payment 
if otherwise proper since an employee may not be estopped from claim- 
ing and receiving such compensation when his right thereto is fixed by 
or pursuant to law. Should additional claims from other Commissioners 


be submitted, they may also be paid. However, should no balance remain 
in the applicable appropriation account, a deficiency appropriation would 
be necessary before payment could be made 


Dept collections. (See DEBT COLLECTIONS, Waiver) 
Rights and benefits 

Military service 

When member and wife were separated and agreement was executed by 
them prior to time member entered Air Force whereby wife waived all 
rights and other benefits to which she may be entitled as result of mem- 
ber’s possible future military service and member designated his mother 
to receive the 6-months’ death gratuity in the event there was no sur- 
viving spouse, mother’s claim was properly disallowed because 10 U.S.C. 
1447(a) provides that surviving spouse shall be paid the gratuity and a 
simple waiver of an unknown future right does not afford legal basis for 
payment of gratuity due from the U.S. to someone other than the law- 
fully designated recipient 


WATER 

Pollution prevention 

Grants-in-aid 

Recovery costs 
User charge system 
Ad valorem tax 

Statutory requirement that grantees under Public Law 92-500 will 
adopt system of charges assuring that each recipient of waste treatment 
services shall pay its proportionate share of treatment works’ operation 
and maintenance costs is not met by use of ad valorem tax since poten- 
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WATER—Continued 
Pollution prevention—Continued 
Grants-in-aid—Continued 
Recovery costs—Continued 
User charge system—Continued 
Ad valorem tax—Continued 
tially large number of users—i.e., tax exempt properties—will not pay 
for any services; ad valorem tax does not achieve sufficient degree of 
proportionality according to use and hence does not reward conserva- 
tion of water; and Congress intended adoption of user charge and not 
tax to Praise Hecded Tevemes. - 656 0e505 oesk sc ede ones Sees ee 


WELFARE AND RECREATION FACILITIES 

Civilian personnel 

Authority 

In view of fact that crew and scientists aboard EPA ship, Roger R. 
Simon, are confined for extended periods without any common recrea- 
tional facilities and that they are unable to personally provide their own 
portable televisions due to the ship’s configuration, appropriated funds 
may be used to purchase television set and special antenna and rotor 
should responsible EPA official find it necessary for most efficient and 
economical performance of the ship’s functions____._.-_--_---------- 


WORDS AND PHRASES 

‘‘Acquisition of such property’’ 

Uniform Relocation Assistance and Real Property Acquisition 

Policies Act of 1970 

Tenants whose landlords exercise their legal right to gain possession 
of premises and then lease property to Federal Govt. or to federally 
assisted entity in open market transaction without threat of condemna- 
tion may not be considered “displaced persons’’ and hence are not en- 
titled to benefits of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970. Govt.’s obtaining of leasehold interest 
in open market transaction is not ‘‘acquisition of such real property” 
causing tenants to vacate premises within meaning of section 101(6) 
of act 


Area scheduling 

Contention by bidder that it was aware of “area scheduling” require- 
ment and would not have bid differently if included in IFB is not 
dispositive of issue of whether award should have been made under 
IFB, since to permit award on “area scheduling’? would have resulted 
in contract which was not same offered to competition and more 
stringent requirement in IFB may have restricted competition 


’ 


‘*Buy-in’’ 

In cost reimbursement situation award to offeror submitting lowest 
cost cannot be considered “buy-in” (offering cost estimate less than 
anticipated cost with expectation of increasing costs during performance) 
because agency was aware of what realistic estimate cost of contractor’s 
performance was before award and made award based on that knowledge- 


‘‘Commercial, off-the-shelf’’ items 

Based on detailed review of arguments propounded, invitation for bids 
and referenced purchase description, prior decision that IFB required 
successful bidder to provide ‘‘commercial, off-the-shelf’? item at date 
set for delivery is affirmed. Contracting officer’s affirmative determina- 
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WORDS AND PHRASES—Continued 
“Commercial, off-the-shelf” items—Continued 
tion of low bidder’s responsibility based on erroneous interpretation of 
specification in face of strongly negative preaward survey was not 
reasonable exercise of procurement discretion_-_____-------------- = 


Disclosure remedy 

Withholding from protester of certain procurement information 
furnished by agency in connection with protest does not establish that 
protest procedure is unfair. Where protester does not avail itself of 
disclosure remedy under Freedom of Information Act, but relies instead 
on information made available through agency’s protest reports, and 
agency indicates withholding of procurement sensitive information is 
appropriate, withholding by GAO of such information is proper under 


Displaced persons 

Tenants whose landlords exercise their legal right to gain possession 
of premises and then lease property to Federal Govt. or to federally 
assisted entity in open market transaction without threat of condem- 
nation may not be considered ‘‘displaced persons” and hence are not 
entitled to benefits of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970. Govt.’s obtaining of leasehold interest 
in open market transaction is not “‘acyuisition of such real property”’ 
causing tenants to vacate premises within meaning of section 101(6) of 


‘*Federal norm”’ 

Even though subcontracting methods of Government prime con- 
tractor, who is not purchasing agent, are generally not subject to statu- 
tory and regulatory requirements governing Government’s direct 
procurements, contracting agency should not approve subcontract 
award if, after thorough consideration of particular facts and circum- 
stances, responsible Government contracting officials find that proposed 
award would be prejudicial to interests of Government. ‘‘Federal norm” 
is frame of reference guiding agency’s determinations as to reasonable- 
ness of prime contractor’s procurement process, although propriety and 
necessity of variation from details of ‘‘Federal norm” is recognized_ --- 


Full duty 

“Full duty” for purposes of 10 U.S.C. 972 is attained when member, 
not in confinement, is assigned useful and productive duties (as opposed 
tu duties prescribed by regulation for confinement facilities) on full- 
time basis which are not inconsistent with his grade, length of service 
and military occupational specialty (MOS). While placement in same 
MOS is not essential, decision to place member in that MOS or to 
assign him available duties consistent with his grade and service is 
question of personnel management best left to judgment of appropriate 
military commander 862 


Home to work transportation 

Although use of Govt. vehicles for home to work transportation of 
Govt. employees is generally prohibited by 31 U.S.C. 638a(c) (2), this 
prohibition does not apply where such use is necessary for protection of 
overseas employees from acts of terrorism. Such use may be regarded as 
in Govt. interest, although specific legislative authority to use Govt. 
vehicles for this purpose should be sought and interim provision of 
vehicles to this end should be limited to most essential cases- --------- 





1332 INDEX DIGEST 


WORDS AND PHRASES—Continued 
‘*Hosts’’ 

Agencies of the Federal Government are not precluded from serving 
as “hosts” to enrollees under the Comprehensive Employment and 
Training Act of 1973, Public Law No. 93-203, approved December 28, 
1973, by 31 U.S.C. 665(b). Modifies 51 Comp. Gen. 152 


‘‘Informal Competitive Bidding’’ 

Rural electric cooperatives, acting pursuant to “Informal Competitive 
Bidding”’ procedures approved by REA, were not obligated to evaluate 
revised proposal submitted by higher of two offerors after cooperatives 
inquired about possible reduction in price. Moreover, it appears that 
even had revised proposal been evaluated, selection of contractor would 
not have been affected 


Leasehold interest 

Tenants whose landlords exercise their legal right to gain possession 
of premises and then lease property to Federal Govt. or to federally 
assisted entity in open market transaction without threat of condem- 
nation may not be considered “displaced persons’ and hence are not 
entitled to benefits of Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970. Govt.’s obtaining of leasehold in- 
terest in open market transaction is not “acquisition of such real prop- 
erty’ causing tenants to vacate premises within meaning of section 
101(6) of act 


Level of effort 

Where reading of evaluation factors statement in NASA RFP gives 
reasonably clear indication of relative importance of various factors, 
requirement that offerors be informed of importance of cost in relation 
to technical and other factors is satisfied. Description of statement of 
work as “‘evel of effort’’ did not establish cost as overriding evaluation 
factor, because offerors were asked to exercise flexibility and discretion 
in proposing support services of greater scope and complexity than those 
performed under predecessor contract 


Majority of hours 

Our decision 53 Comp. Gen. 814 (1974) interpreted the phrase “ma- 
jority of hours,’’ as contained in 5 U.S.C. 5343(f), regarding entitlement 
of prevailing rate employees to night differential, to mean a number of 
whole hours greater than one-half. Prior interpretation was made by the 
CSC to include any time period over 4 hours in an 8-hour shift. Since 
our decision 53 Comp. Gen. 814 was tantamount to a changed con- 
struction of law, it need not be given retroactive application 


‘*Master agreement’’ 

Dept. of Agriculture’s proposed use of an annual Master Agreement 
prequalifying 10 consulting firms in each of 8 subject areas is unduly 
restrictive of competition. Unlike Qualified Products List/Qualified 
Manufacturers List-type procedures, which limit competition based on 
offeror’s ability to provide product of required type or quality, proposed 
procedure would preclude competition of responsible firms which 
could provide satisfactory consulting services based only upon deter- 
mination as to their qualifications compared to those of other interested 
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WORDS AND PHRASES—Continued 

New appointees 

Employee located in Alaska whose position was abolished was re- 
turned to continental U.S. for separation by retirement. His claim for 
reimbursement of real estate expenses in selling his Alaska residence 
is not allowable since pertinent statutes and regulations permit such 
reimbursement only when there is a permanent change of duty station. 
Return from Alaska for purpose other than assuming a new Govt. 
position does not constitute a permanent change of station. Returning 
employees in these circumstances are considered as in the same category 
as “new appointees’ under 5 U.S.C. 5724(d), and new appointees are 
not eligible for real estate allowances 


‘*Off-the-shelf’’ items 

Based on detailed review of arguments propounded, invitation for 
bids and referenced purchase description, prior decision that IFB re- 
quired successful bidder to provide “commercial, off-the-shelf” item at 
date set for delivery is affirmed. Contracting officer’s affirmative deter- 
mination of low bidder’s responsibility based on erroneous interpretation 
of specification in face of strongly negative preaward survey was not 
reasonable exercise of procurement discretion 


‘‘Other safe bonds’’ 

For purposes of investing First Morrill Act land-grant funds, bonds 
rated ‘‘A”’ or better by one of established and leading bond rating serv- 
ices may be considered by District of Columbia as constituting “other 
safe bonds” within meaning of that phrase as used in such act. 50 Comp. 
Gen. 712 (1971) modified 

For purposes of investing First Morrill Act land-grant funds, “prudent 


man rule” is too broad and subjective to be used as test for what con- 
stitutes “other safe bonds” within the meaning of that phrase as used 
in such act, since men may differ as to what is reasonable and prudent --- 


Pay 

Full duty 

“Full duty” for purposes of 10 U.S.C. 972 is attained when member, 
not in confinement, is assigned useful and productive duties (as opposed 
to duties prescribed by regulation for confinement facilities) on full-time 
basis which are not inconsistent with his grade, length of service and 
military occupational specialty (MOS). While placement in same MOS 
is not essential, decision to place member in that MOS or to assign him 
available duties consistent with his grade and service is question of 
personnel management best left to judgment of appropriate military 
commander 


‘*Privately owned American shipping services’’ 

Term “privately owned American shipping services’ as used in 10 
U.S.C. 2634 authorizing overseas transportation at Govt. expense of 
privately owned motor vehicle of member of armed force ordered to 
make permanent change of station is limited to vessels and Joint Travel 
Regs. may not be revised to include such transportation by air freight 
even if use of air freight is limited to a not to exceed the cost of shipment 
Mr CEREUS oo i ee Sees a ada ee ore 756 
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WORDS AND PHRASES—Continued 
‘*Prudent man rule”’ 

For purposes of investing First Morrill Act land-grant funds, ‘‘prudent 
man rule” is too broad and subjective to be used as test for what con- 
stitutes ‘‘other safe bonds’’ within the meaning of that phrase as used 
in such act, since men may differ as to what is reasonable and prudent __-_ 


‘‘Travel package’’ 

When an employee combines personal travel with official travel, 
thereby qualifying for a special fare, he is entitled to reimbursement of 
the lesser of the actual cost of the special fare, or the regular fare by 
direct route, notwithstanding the fact that the special fare may necessi- 
tate the purchase of accommodations or other items normally classified 
as subsistence or included in per diem which are not reimbursable while 
the employee is on leave, if such items are included as part of a travel 
package 


‘‘Warsaw Convention’’ 

Air carrier’s claim for amount administratively deducted to reimburse 
Govt. for loss of personal effects is proper for allowance where action at 
law was not brought by the Dept. of the Air Force within 2 years as 
required by Article 29 of Warsaw Convention. The 6-year statute of 
limitation in 28 U.S.C. 2415 does not abrogate holding in Flying Tiger 
Line, Inc. v. United States, 170 F. Supp. 422, 145 Ct. Cl. 1 (1959) __ 
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